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1. Answer: ADMISSION: EVIDENCE; MEASURE OF DAMAGES. Ina suit on 
an indemnifying bond, the allegation in the petition that plaintiff 
had been compelled to pay, and had paid $500 for attorney’s fees, 
costs and expenses in defending the subject of the bond, is such an 
‘allegation of fact as, unless denied by the answer, will be deemed 
admitted, and will be held a true statement of the amount of loss 
actually sustained. 

2. Dissolved Corporation, Suit by: szeorarrs. Where the answer 
shows that the plaintiff was a corporation at the date of the con- 
tract sued on, the fact that it has subsequently become dissolved, 
will not avail to reverse a judgment rendered in its favor, the de- 
fect being a formal one at most. 

3. Corporation: DissoLuTION ov. Sale of its property and cessation 
of active business, do not per se accomplish the dissolution of a core 
poration. 

4. Mechanics’ Lien against Building alone: A mechanics’ lien 
may be enforced against a building alon¢, although the owner of the 
building is also the owner in fee of the land on which it is erected, 
A judgment against “the following described real estate, to-wit: 
the Nelson House building situated on lots 27 and 30, etc,” is effect- 
ual to enforce a mechanics’ lien against the building. 





‘ 
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6. Indemnifying Bond: MEAsgRE OF DAMAGES; ATTORNEY’S FEES. Ip 
an action on a bond conditioned to save plaintiff harmless from cer. 
tain mechanics’ lien claims, defend all suits and pay all judgments 
that might be rendered thereon, and release the property sought to 
be subjected to such claims from the lien of such judgments, before 
said property should be advertised for sale, or plaintiff should 
oe annoyed by execution, plaintiff may recover as damages al] 
expenses, attorney’s fees and costs incurred by him in consequence 
of a sale of said property under an execution issued to enforce such 
liens, and in proceedings to set aside such sale. 


Appeal from Jackson Circuit Court.— Hon. Samuex L, 
Sawyer, Judge. 


John C. Gage for appellant. 


I. The theory that defendant is precluded by his execn- — 
tion of the bond to plaintiff from denying the corporate 
existence of plaintiff is unsupported by the authorities, 
What is said in St. Louis v. Shields, 62 Mo. 247, on that sub- 
ject, is a mere dictum. The authorities sustain the following 


propositions : P 

1. It is always competent for a defendant when sued by 
a corporation plaintiff, either as a wrong doer, or upon con- 
tract executed by the defendant with the plaintiff, as such 
corporation, to plead nul tiel corporation. 

2. Upon such plea the burden of proof is upon the 
plaintiff to prove that it is a corporation by producing its 
charter or what is equivalent, and proving user thereunder. 

3. If the charter be a public statute, or the corpora- 
tion be formed under a general law of the State, in which 
the suit is brought, the court will take judicial notice there- 
of, but not otherwise, and if the corporation be formed 
under general law by some such act as the filing of articles 
with some public officer, which act is made by law a public 
act of which the court trying the case takes judicial notice, 
then such proof is dispensed with; otherwise it is indispen- 
sible. 

4. Slight proof of user only is required in such cases, 





OCTOBER TERM, 1877. 281 





Kansas City Hotel Co. v. Sauer. 








the mere act of executing the contract sued on being some- 
times held sufficient. 

5. The plaintiff having thus proved its charter and user 
thereunder, the defendant is estopped by his contract, if the 
action is upon a contract with the plaintiff as a corporation, 
from proving any informality, irregularity or defect 1n the 
organization of the alleged corporation under his plea. 

6. The courts are greatly divided on the question 
whether the plea of the general issue in such case imposes 
upon the corporation plaintiff the burden of proving that 
it is a corporation. See in support of the foregoing: Wel- 
land Canal Co. v. Hathaway, 8 Wend. 480; U.S. Bank v. 
Stearns, 15 Wend. 314; Meth. Epis. Un. Church v. Pickett, 
19 N. Y. 482; Haton v. Aspinwall, 19 N. Y. 121; Lessee of 
Frost v. Frostburg Coal Co., 24 How. 278; Bank of Utica v. 
Smalley, 2 Conn. 778; Bill v. Pres., §c. G. W. T. Co., 14 
Johns. 415; 3 Hawks 520; Carey v. Cin. & Chic. R. R., 5 
Clark (Ia.) 357; Appleton Mut. F. Ins. Co. v. Jesser, 5 Allen 
446; Heaston v. Cin. &c. R. R., 16 Ind. 278; Nat. F. Ins. 
"Co. v. Yeomans, 8 R. I. 33; Grant on Corp. 293; State v. 
Carr, 5 N. H. 371; Pres. &e. v. Thompson, 20 Ills. 200; 
Hamilton v. Carthage, 24 Ills. 22. Kayser v. Bremen, 16 Mo. 
88 is not opposed to these. 

Il. The third instruction of plaintift, which declared 
that it is entitled to recover the attorney’s fees and costs 
alleged to have been paid out by it on the motion to set 
aside the sales of the property under the executions in the 
mechanics’ lien cases, is erroneous. The judgments in the 
lien cases being rendered against plaintiff’s property, and 
executions being issued against its property, it was plain- 
tiff’s duty to pay them. Defendant had agreed to pay them, 
but this agreement did not relieve the plaintiff from its 
duty. When the defendant failed to pay, plaintiff ought to 
have paid, and relied upon the bond for reimbursement. It 
had no right to stand by and see the property sold. The 
case of Hahn v. Hirt, 61 Mo. 496, sufficiently establishes 
that the attorney’s fees could not be recovered as damages 
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upon this bond, and the case of Sangford v. Sanger, 40 Mo, ; 
160, is exactly in point in holding that the allegations of ~ 
the petition regarding these fees and costs were mere sur. 
plusage, and that the failure of defendant to deny the same 
amounts to no admission of liability therefor. 


W. £. Sheffield for appellant. 


I. The petition in each of the mechanics’ lien cases, 
offered in evidence,-alleges (and it is not denied in the an. 
swer) that the plaintiff was the “owner of said described 
real estate, being lots 27 and 30 and 40 feet oft south side 
of lot 26 in block 3, old town, &c.), and the said hotel 
building situated thereon, etc.,” but the judgment in each: 
of those cases offered in evidence was the enforcement of 
the liens “against the following described real estate, to- 
wit: The Nelson house building, situated on lots, &c.;” 
hence the judgment does not give the lien against the lots, 
but only the building, and authorized the sale of the build. 
ing only. The mechanics’ lien law nowhere authorizes a 
judgment for a lien against a building only, where the land 
upon which it is situated is owned by the owner of the 
building. Sec. 1 of Art. 3 of Chap. 88 of Wag. Stat. p. 
907 provides that every mechanic, &c. * * upon com. 
plying with the provisions of this chapter, shall have for 
his work or labor done * * * a lien upon such build- 
ing, erection or improvement, and upon the land belonging 
to such owner or proprietor upon which the same is situ- 
ated, &c. And Sec. 2 provides that the entire land, &., 
shall be subject to all liens created by this chapter to the 
extent of all the rights, title and interest owned therein by 
the owner of such building, &. By Sec. 3 it is provided 
that the lien shall attach to the building in preference to 
any prior lien upon the land, and in such case the person 
may have such building sold under execution and removed 
within a reasonable time thereafter. In such case, and by 
Sec. 4, in case of leasehold property, it is specially provided 
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for a sale and removal of the building, but in no case can 
there be a judgment against the building, a sale and re- 
moval thereof, where the proprietor owns both the build- 
ing and the land unineumbered at the time the lien at- 
taches. Bridwell v. Clark, 39 Mo. 170. 

II. Plaintiff could have paid the judgments, if they 
were binding upon its property, when they were rendered, 
and should not have permitted its property to be advertised 
and sold thereon, and costs to be made simply for the pur- 
pose of increasing the damages against defendant. There- 
fore it is not entitled to recover as its damages the amount 
paid out and expended in costs and attorney’s fees in pro- 
secuting the proceedings to set aside said sale. Gadsden v. 
Bank of Georgetown, 5 Richardson (8. C.) L. 336. Moreover, 
there was no evidence whatever as to the amount of costs 
and attorney's fees paid by plaintiff 

III. The court erred in refusing the instruction asked 
by defendant, “ That if the evidence shows that the plain- 
tiff had, prior to the commencement of this suit, suffered 
acts to be done which had the effect to destroy the end and 
object for which it was created, it was equivalent to a sur- 
render of its rights; and that if plaintiff was originally 
incorporated for the sole purpose of purchasing and hold- 
ing the necessary real estate on the north-east corner of 
Main and 2nd streets in the city of Kansas, Mo., and in 
erecting and completing a hotel building thereon, manag- 
ing and controlling said property, leasing and renting the 
same from time to time for hotel and other purposes; and 
that plaintiff, before the commencement of this suit, sold 
and conveyed all of its interest in and to the real estate 
mentioned in its articles of association, and the hotel build- 
ing which it had commenced thereon; and that thereupon 
and before the commencement of this suit plaintiff had 
abandoned the enterprise of building a hotel at the place 
designated in its articles of association, then it became un- 
incorporated, and plaintiff could not maintain an action in 


19 
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its corporate name.” See Moore v. Whitcomb, 48 Mo. 548; 
Slee v. Bloom, 19 John. 456. 


Brown § Case for respondent. 


I. (a) Appellant having executed the agreement and 
bond sued on directly to respondent as a corporation, and 
during the pendency of this suit had business transactions 
with it as such corporation, thereby solemnly admitted its 
corporate existence and is estopped from denying it. Nat, 
Ins. Co. v. Bowman, 60 Mo. 252; Farmers & Mer. Ins. Co, 
v. Needles, 52 Mo. 17; St. Louis v. Shields, 62 Mo. 247, 

(b) Eventhough appellant had not, by his said acts, been 
estopped from denying the existence of said corporation, 
yet, the court below, in that case, properly refused appel- 
lant’s 5th instruction, because: 1st, A sale of respondent’s 
said hotel property did not dissolve the corporation. 41 
Mo. 563; 40 Mo. 140. 2nd, Nor did respondent’s cessation 
of active business operate as a dissolution of the corpora- 
tion so as to deprive it of its right of action. 57 Mo. 446, 

If. (a) The final judgments in the lien cases were not 
void, but valid, against said hotel building, under Sec. 3, Art, 
8, Chapter 88, Wag. Stat., and the record of said judg- 
ments and executions, with the officer’s return, were prop- 
erly admitted in evidence. 

(b) Even though the said final judgments were irregu- 
lar, yet, the court that rendered same, having complete 
jurisdiction, they were binding until set aside in a direct 
proceeding, and a sale under said executions issued thereon 
made a valid title. McNair v. Biddle, 8 Mo. 257; Castle 
man v. Relfe, 50 Mo. 588; Martin v. McLean, 49 Mo. 361; 
Wilkinson’s Appeal, 65 Pa. St. R. 189; Cooper v. Reynolds, 
10 Wall. 308. 

III. (a) The allegations in said 5th breach “that by 
reason of defendant’s failure to pay said lien debts, plain- 
tiff, in order to protect the title to said hotel property, was 
compelled to and did pay out in expenses, attorney’s fees 
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and costs, the aggregate sum of five hundred dollars, ir 
the proceedings had on plaintiff’s motions against Borg- 
stede, said purchaser, to have said sale set aside,” not 
being denied by the answer, the same and respondent’s 
measure of damages, as to said breach, stood confessed, 
and the court below found and assessed the damages prop- 
erly on said 5th breach. Wag. Stat., Chap. 110, Art. 5, 
Sec. 36; Butcher v. Death, 15 Mo. 271; Reveley v. Skinner, 
83 Mo. 98. 

(b) The sale of the hotel property being the direct 
consequence arising from the failure of appellant to pay 
said judgments, the expenses incurred by respondent, in 
prosecuting its motion to set aside said sale, were neces- 
sary to protect the title to suid property, and the amount 
so paid out is respondent’s proper measure of damages 
under the said 5th breach assigned. Atherton v. Williams, 
19 Ind. 105; Haven v. Wakefield, 39 Ills. 509; Robinson v, 
Varnell, 16 Texas 382; Burk v. Clements, 16 Ind. 132; 
Sedgwick on Dam. (8rd ed.,) 178; Pitkin v. Leavitt, 13 Vt. 
379; Keeler v. Wood, 30 Vt. 242; Smith v. Sprague, 40 Vt. 
43; Sweet v. Patrick, 12 Maine 9; Robertson v. Lemon, 2 
Bush. (Ky.) 301; McAlpin v. Woodruff, 11 O. St. 120; Staats 
v. Executors, 3 Caines 111; Kipp v. Brigham, 7 Johns. 167; 
Smith v. Compton, 3 Barn. & Adol. 407; 23 E. C. L. 184; 
Pennell v. Woodburn, 7 Carr. & P. 117; 3 Bingh. N. C. 462; 
French v. Parish, 14 N. H. 496; Levitzky v. Canning, 88 Cal. 
299; Johnson v. Meyers, 34 Mo. 255; Allen v. Blunt, 2 W. 
& M. (U. 8. C. ©.) 146; Harding v. Larkin, 41 Ills. 418. 
Plaintiff is free from any charge of standing idly by, and 
allowing damages unnecessarily to accumulate. It hada 
right to rely upon defendant’s covenant that he would pay 
said lien judgments before a sale. 


Suerwoop, C. J—Action on bond given by defendant 
to plaintiff, conditioned that former would save latter 
harmless from any claim or demand against plaintiff or 
its hotel property, by reason of any liability incurred by, or 
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through four several mechanics’ liens, defend all suits that 
might be pending or thereafter brought by the claim. 
ants under such liens, pay off, discharge and satisfy any 
and all such judgment, which might be recovered by such 
claimants against the plaintiff or its hotel property, and 
- release said property therefrom before the same was adver. 
tised, or the plaintiff or any member of its company was 
annoyed by any execution, &c. The petition alleged that 
the claims covenanted against ripened into judgments en- 
forcing the liens against the hotel property ; that, defend- 
ant failing to pay the judgments, the property was sold, 
and plaintiff, for the protection of its property, had to pay 
off the executions issued on such judgments, as well as 
costs, whereby it was damaged, &c. There were three 
counts in the petition, and five breaches in the first count, 
The substance of the four breaches has just been stated, 
The tifth breach related to expenses, attorneys’ fees 
and costs accrued in consequence of the sale to Borg- 
stede, which compelled plaintiff to pay $500 in proceed- 
ings by motions, &c., to set such sale aside, whereby plain- 
tiff was damaged $1,000. It is immaterial to notice the 
second count, as the finding thereon was for the defendant. 
The third count was for joists which defendant failed to 
furnish. The answer contained several defenses: a disso- 
lution of the corporation at time of action brought, and, 
after the bond was executed, the nullity of the judgments, 
executions, sales, etc. The finding of the court was for 
plaintiff on all the breaches in the first count; on the fifth 
one in that count in the sum of $500, the undenied allega- 
tion as to the amount paid out for attorneys’ fees, &., 
being taken as confessed. There was a finding for plain- 
tiffs on the third count also. 

I. We regard as correct the action of the lower court 
in holding the allegation of the payment of the $500 as 
1 answer: admis COMfessed, and we have been unable to see 
sion: evidence: why an allegation of the payment of this 


measure of dam- , 
ages. sort should not, in the absence of denial, 
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stand admitted as well as any other allegation of payment. 
Thus, if a surety in a promissory note should be compelled 
to pay $500 for his principal, and should, in an action for 
its recovery, allege the payment as a fact, this allegation, 
if undenied, must result in a judgment in the surety’s be- 
half. It would be extremely difficult to distinguish that 
ease from the one in hand in point of principle, or show 
why the allegation of payment remaining in the hypothe- 
tical case undenied, should be taken as true, while in the 
real one a similar allegation, likewise undenied, should, 
unless established by proof, be taken as false. We see no 
sound reason in such an attempted distinction. No doubt, 
there are many cases where allegations of value, amount 
of damages, &c., are immaterial and need no denial. But 
the allegation before us is that of a specific and material 
fact, which becomes none the less specific and material be- 
cause no denial thereof be interposed. Very often, as well 
under the code as at the common law, the pleadings may 
be so shaped as to render that materia! which otherwise 
would not be so. This we regard as having been done in 
the present instance. The point now being discussed finds 
illustration in the case of Marshall v. Thames Fire Ins. Co. 
(43 Mo. 586). There, in order to a recovery, it need not to 
have been alleged that the steamer Magnolia was worth 
“more than all the insurance thereon,” but this allegation, 
not being denied, was held admitted. 

II. The pertinency of the citations relative to the plea 
nul tiel corporation, we are not able to see. The answer, by 
2. vissorven cor- alleging the dissolution of the corporation 
bY: jeofails after the date of the bond or agreement de- 
clared on, necessarily admitted the fact of the corporate 
organization and existence at the execution of the contract 
declared on. If, since that time, the corporation had be- 
come unincorporate, the oniy effect thereof, under our 
statutes (Wag. Stat. 293, Sec. 21), so far as concerns the 
present action, would be, that suit would have to be 
brought by those who were its officers at the time of disso- 
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lution, as trustees of the corporation. But failing to sue 
in that way, can have worked the defendant no hurt, even 
if the corporation were really dissolved as averred, and 
therefore constitutes no ground for reversal. And if there 
were any formal defect in this particular, our statute of 
jeofails (2 Wag. Stat. pp. 1034 et seq., sections 6, 19 and 20) 
would doubtless both suggest and supply a ready remedy, 

III. The sale, however, of the hotel property by plaintiff — 
would not per se accomplish its dissolution (Hill v. Fogg, 
8. corporation: 41 Mo. 563), nor would a dissolution of cor. 
dissolution of ~~ horate existence be implied by mere cessation 
of active business. (State Nat. Bank v. Robidoux, 57 Mo, 
446.) 

IV. The judgments and sales thereunder in the four 
mechanics’ lien cases, covenaated against in the bond sued, 
4 ecnantcs’ uxex Were neither nullities nor void. It may be 
eee PIN? conceded that this description: “ The follow- 
ing described real estate, to-wit, the Nelson House Building, 
situated on lots 27 and 30, and 40 feet off the south side 
of lot 26,” &c., contained in all the proceedings for the 
enforcement of the liens from inception to termination, 
would not bind the lots mentioned. But those proceedings 
were not necessarily void. The hotel building was still 
bound, for under the chapter respecting mechanics’ liens 
(section 3, p. 908, 2 Wag. Stat.), the lien may be enforced 
against the building alone, and the purchaser thereof at 
execution sale have reasonable time for its removal. And 
this right of enforcement against and removal of the 
building is not confined to leasehold property. The case 
of Bridwell v. Clark (839 Mo. 170), is based on the lien law 
applicable to St. Louis county alone, (Sess. acts 1856-7, p. 
668,) and does not perhaps, when rightly considered, mili- 
tate agairist the views just enunciated ; and if it did, we 
regard our own exposition of the statute under discussion 
as the correct one. As the liens and the judgments, &c., 
enforcing them, were valid, so far as respects the hotel 
building, the conditions of the bond were obviously broken 
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when the sale of the property occurred. The plaintiff 
assuredly was not saved harmless. 

V. The only remaining inquiry is that relative to the 
plaintiff's measure of damages. In the case of the State 
br INDEMNIF Y IN G to use, $c. v. Beldsmeier, (56 Mo. 226,) the bond 
poNDwsattor. Was conditioned to prosecute the action 
mag's eee. “without delay and with effect * * * * 
and pay all damages that might accrue to any defendant or 
garnishee by reason of the attachment, or any process or 
proceeding in the suit, or by reason of any judgment or 
process thereon ”; and we held the defendant entitled to 
recover for any direct loss, damage or expense produced 
or occasioned “ by reason of the attachment or any process 
or proceeding in the suit, or by reason of any judgment or 
process thereon,” and that such language was sufficiently 
comprehensive to include damages arising from expenses 
incurred in traveling to the place of trial, hotel bills, tak- 
ing depositions, executing indemnity bond in order to ob- 
tain possession of money attached, attorneys’ fees in 
defending action, and also for the loss of time in attending 
trial; all these being regarded as direct consequences and 
losses attendant on and incident to the unsuccessful attach- 
ment proceedings, which resulted in a breach of the con- 
ditions of the bond. The same principle as to the measure 
of damages finds enunciation in Kirkpatrick v. Downing, (58 
Mo. 32,) and in Lewis v. Atlas Life Ins. Co., (61 Mo. 534,) 
and elsewhere. The defendant’s liability is measured by a 
sum sufficient to put the plaintiff in as good plight as if 
defendant had kept his covenant. Thayer v. Clemmence, 
(22 Pick. 490.) In general the law will give a remedy com- 
mensurate with the injury sustained. Rockwood v. Allen, 
(7 Mass. 254.) The declarations of law given, were in the 
main correct, and for the most part in conformity to the 
views herein expressed. Discovering no substantial error 
in the record, we affirm the judgment. All concur, except 
Hoven, J., not sitting. 
: AFFIRMED. 
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PARKINSON ET AL., PLarntirrs IN Error v. CAPLINGER BT At, 


1. Partition, WHAT 18 NoT A FINAL JUDGMENT IN. Where the judg. 
ment is, that partition be made between the parties, and that, for 
purposes of partition, sale be made of the premises, such a judg. 
ment is not final. 

: practice. Section 9, chap. 104, p. 967, Wag. Stat., gives am- 
ple power to the court to set aside such judgment, and to admit q 
third person as a party to the suit, upon his application and affida- 
vit of interest in the premises. 

; NEW PARTIES. The trial court commits no error ip 
setting aside, at the same term, such a judgment upon the appli- 
cation of a third person, who claims to own the entire interest in 
the premises of which partition was sought, and in allowing him 
to become a party to the suit, where it does not appear that either 
plaintiffs or defendants were in the actual possession of the land. 

4. Seal: EVIDENCE; RECORD OF DEED. Where the official certificate 
of acknowledgment of a deed states that the seal of office is attached 
to the same, the mere omission of the officer recording the deed to 
copy the seal, will not vitiate nor render invalid the record copy as 
evidence. 





: ORIGINAL DEED. An. original deed showing that a seal was 
attached to the official certificate of acknowledgment, and, also, that 
a seal was attached to the signature of the grantor, is properly ad- 
mitted in evidence, though the record copy of the deed shows 
neither of these facts. 

6. Notice: record or pEED. The record of a deed, showing the lack 
of a seal, imparts notice of an equitable interest, at least, in the 
lands therein described. 

7. Practice: The Supreme Court can not undertake to review the 
finding of the trial court based on facts, where no declarations of 
law are asked, and none given, and where it is impossible to know 
upon what theory the trial court acted in coming to its conclusions. 


Error to Morgan Circuit Court. Hon. T. M. Riczr, Judge. 
A. W. Anthony and Nathan Bray for plaintiffs in error. 


Allen was improperly made a party, becanse, at the 
time of his application, final judgment had been rendered, 
Wag. Stat., p. 1034, § 3; and because he claimed that the 
title to the real estate was absolutely and exclusively vested 
in him, and, if so, his interests could not have been preju- 
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diced by the partition suit. He was “not only not a party 
to the suit, but he did not claim to hold under any one 
who was, nor did he claim to have purchased pendente lite.” 
Peak v. Laughlin 49 Mo. 162. 


James P. Ross and B. R. Richardson for aetadants in 
error. 


1. The statement in the body of the certificate that 
the officer taking the acknowledgment had affixed his offi- 
cial seal to the certificate, is sufficient evidence of that fact. 
Geary v. City of Kansas, 61 Mo. 378. 

2. The record of the deed to Masters and of the deed to 
Allen, although imperfect as to the seal, imparted notice 
to all persons of the contents thereot. Speck v. Riggin, 40 
Mo. 405; Maupin v. Emmons, 47 Mo. 804; Rhodes v. Out- 
calt, 48 Mo. 367; Musick v. Barney, 49 Mo. 458. 

8. When no instructions are asked for or given, there 
is no point of law saved, and the Supreme Court will not 
review or disturb the finding of facts. Wilson v. North 
Mo. R. R. Co., 46 Mo. 36; McEvoy v. Lane, 9 Mo. 47; Von 
Phul v. St. Louis, 9 Mo. 49. 


Norton, J.—This was a suit instituted in the circuit 
court of Morgan county, for the partition of the following 
real estate in said county: the wi of ne} and ne} of se}, sec- 
tion 13, township 42, range 17. At the August adjourned 
term of said court, held on the 3rd day of September, 1872, 
the court rendered judgment of partition between the 
plaintiffs and defendant Caplinger, and directed a sale of 
the premises to be made for that purpose. At the same 
term of the court, on the Ist day of October, 1872, defend- 
ant Allen, filed his motion to set aside said judgment, and 
for leave to be made a party to the proceeding. This mo- 
tion was sustained at the February term, 1873, of said 
court, and defendant Allen filed his answer, setting up title 
in himself to all the land sought to be partitioned. Plain- 
tiffs, after an unsuccessful motion was made to strike out 
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the answer, filed a replication thereto, denying all the alle. 
gations it contained, and alleging that the grantors in one 
of the deeds under which Allen claimed, were minorg gt 
the time of its execution, and had disaffirmed it after arriy. 
ing at majority. The trial resulted in a judgment for de. 
fendant Allen, and plaintiffs, having made ineffectyg] 
motions for new trial and in arrest of judgment, bring the 
ease before us by writ of error. No declarations of law 
having been asked or given, our attention will necessarily 
be confined to the exceptions taken to the action of the 
court in sustaining the motion of defendant Allen to set 
aside the judgment of partition, rendered October 3, 1872, 
and allowing him to be made a party defendant, and to ite 
action in admitting evidence. 

It is insisted, by counsel for plaintiffs, that the judgment 
of partition and order of sale made on the 3rd of Septem- 
1, partition, what ber, 1872, was final, and could not be dig. 
Wncte final jode- + bed by the court making it. In the case 
of Gudgell v. Mead, 8 Mo. 54, Judge Scort, speaking for 
the court, held that “in proceedings in partition, both at 
law and in equity, there are two judgments and decrees, 
the one, interlocutory, the other, final. The first is quod 
partitio fiet inter partes de tenementis upon which a writ of 
commission goes, commanding that partition be made, 
and, upon return of this writ or commission, executed, if 
the proceedings are approved by the court, the record judg- 
ment is given quod partitio firma et stabilis in perpetuam tene- 
atur. This is the principal judgment, and, before it is 
given, no writ of error lies.” In that case, the court made 
a decree of partition and appointed commissioners to exe- 
cute it, and it was held to be an interlocutory, and nota 
final decree; that, in fact, no partition had been made, but 
only a decree requiving it to be done. This case was fol- 
lowed in the case of McMurtry v. Glasscock, 20 Mo. 482. 
The only difference between the cases cited and the one at 
bar, is that, in the case before us, the sherift was required 
to make sale of the premises for purposes of partition, 
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and report his action to the court, instead of the partition 
being made in kind through commissioners, who likewise 
are required to report their action for approval or disap- 
proval. 

The power of the court over the judgment in question 
was amply conferred in Sec. 9, Chap. 104, Wag. Stat. 967. It 
2. ——: practice. provides that any person having an interest 
in premises sought to be partitioned, whether the same be 
present or future, vested or contingent, though not made a 
party in the petition, may appear and be made a party on 
application for that purpose, accompanied by an affidavit 
of such interest. 

_ There is no prescribed stage of the proceeding in which 
this application is to be made. If presented during the 
,;——: ——: Pendency of the litigation, we think it is 
new parties. timely and within the power of the court to 
pass upon it. The application in this case was made at 
the same term judgment was rendered, during the pen- 
dency of the litigation, with an answer, sworn to, disclos- 
ing the interest claimed, and we can perceive no error in 
the action of the court in setting aside such judgment, and 
allowing the defendant Allen to set up his interest and 
contest plaintiffs’ right, as it does not appear that either 
plaintiffs or defendants were in the actual possession of 
the land. 

The evidence showed that one Isaac C. French died in 
1838, owning the land in controversy, leaving a widow 
and two children, named William L. and Martha A.; that 
William was born on the 6th day of March, 1837, and 
Martha on the 23rd day of March, 1838; that the daughter 
Martha married one Caplinger in 1856, and, in October, 
1857, the defendant Nannie Caplinger, the only issue of 
said marriage, was born; that her mother died in 1858; 
that the son, William, died in 1861. Plaintiffs to sustain 
their side of the issue, offered in evidence a deed from 
William French and wife, dated April 9, 1861, conveying 
their undivided interest in the lands in question to one 
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McKay; also, a deed from McKay and wife, dated Septem. 
ber, 1869, conveying to one McKinney the said land; algo, 
quit claim deed from said McKinney to plaintiffs, Parkin. 
son and Bicknell. Defendant, Allen, offered in evidenee 
the record of a deed from Willam French and Caplinger 
and wife, dated July 27, 1857, to one Masters, conveying 
to him all the land in suit, which was filed for record Jung 
26, 1858; also, a deed from said Masters and wife to de. 
fendant Allen for said real estate, dated March 3, 1858, and 
filed for record March 8, 1858. 

Plaintiffs objected to the reception in evidence of the 
above deeds on the ground that the record did not show 
4. seat: evidence: that there was a seal attached to the certifi. 

record of deed. cate of the officer taking the acknowl 
ment. The acknowledgment was taken by the probate 
judge of Cedar county, where the grantors resided, and 
the certificate of acknowledgment stated that the seal of his 
office was attached to the same; and the mere omission of 
the officer recording the deed to copy the seal does not 
vitiate it, nor render it invalid. Geary v. City of Kansas, 
61 Mo. 378. 

Although the record of the deed from Masters to Al- 
len did not show that a seal was attached, either to the 
: original C@?tificate of the officer taking the acknowl 

edgment or to the name of the said Masters, 
the original deed from Masters to Allen, which was offered 
in evidence, did show both of these facts, and was, there 
fore, properly admitted in evidence. 

The record of the deed, showing the lack of the seal, 
imparted notice, at the least. of an equitable interest in the 
6. xorsce: recora 1ands therein described, the certificate of 
om. acknowledgment being sufficient, as adjudged 
in th> cases above cited. McClurg v. Phillips, 57 Mo. 215; 
Harrington v. Fortner, 58 Mo. 468. 

We cannot undertake to review the finding of the court, 
based on the fects, 2s no declarations of law were asked 
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tisénce: the and none given, and as it is impossible for 
Supreme Court. us to know upon what theory the court be- 
low arrived at its verdict and judgment. Harrison v. Bart- 
lett, 51 Mo. 170; Wilson v. N. M. R. Co., 46 Mo. 36; 47 
Mo. 544. The question of fact, as to the affirmance or 
disaffirmance of the deed of French and Caplinger and 
wife to Masters, and, as to whether they were minors when 
the deed was made, was passed upon by the court below 
trying the case, without the intervention of a jury. We 
will not weigh the evidence on which the court based its 
finding. 48 Mo. 48; Douglas v. Orr, 58 Mo. 573; 61 Mo. 
334; 60 Mo. 290. Judgment affirmed, in which the other 


judges concur, 
AFFIRMED. 





ScHvuLENBERG V. PRAtRIE Home InstitvuTe ET AL., APPELLANTS. 


Material Man: tien or. Under the mechanics’ lien law, a material 
man is not entitled to a lien for lumber furnished to a sub-contrac- 
tor to be used in the construction of a building, unless it was actu- 


ally so used, 


Appeal from Cooper Circuit Court.—Hon. Grorezk W. MILuEr, 
Judge. 


In addition to the facts which appear in the opinion of 
the court, it may be stated that the principal contractors, 
under whom defendant Ross had the sub-contract, filed a 


‘separate answer, in which they alleged that “more than 


four months had elapsed from the sale’ to Ross by plaintifts 
of the material used in said building, before the lien was 


filed.” 
Owens & Wood for the Prairie Home Institute, appellant. 


Draffen & Williams for respondent. 


Hoven, J.—This was a suit to enforce a mechanics’ lien 
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for certain lumber furnished by the plaintiffs, under & coms 
tract with the defendant Ross, who was a sub-contractor, 
to be used in the erection of a building, for the Prairie 
Home Institute. The petition stated all the facts ne 

to give a lien, and among them that the lumber was used 
in the construction of said building. The defendant Rogg 
made default. The answer of the Prairie Home Institute 
was framed under the act of March 18, 1875 (acts 1875, 
p. 106), and was a general denial of any knowledge or in. 
formation sufficient to form a belief as to the truth or falgi- 
ty of the facts stated in the petition. This was a sufficient 
denial that the materials in question were used in the de. 
fendant’s building. The defendant asked the court to in- 
struct the jury that, unless they believed from the evidence 
that the lumber sued for was actually used in the construe- 
tion of the building upon which the lien is claimed, they 


os 


should find for the defendant, the Prairie Home Institute, _ 


This instruction the court refused to give, but instructed 
on this point that it was only necessary to find that the 
lumber was sold by plaintiffs to said Ross to be used in 
erecting the building mentioned in the petition. It was 
expressly decided in the case of Simmons, Garth et al. v. 
Carrier et al., 60 Mo. 582, and in Fitzpatrick v. Thomas, 61 
Mo. 516, that a material man has no lien upon any build- 
ing save for such materials as actually enter into its con- 
struction, and in the former case instructions substantially 
the same as those now under consideration were presented 
by the respective parties at the trial and passed upon by 
this court. Under our ruling in that case, the instruction 
asked by the defendant in this case should have been 
given, and that given for the plaintiff should have been 
refused. For this error the judgment of the circuit court 
will be reversed and the cause remanded. All concur, 


REVERSED. 
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Marraa A. Sirron AND HER HussBanp v. SHIPP ET AL., 
PLAINTIFFS IN ERRoR. 


1. Specific Performance: sTATUTE OF FRAUDS; EVIDENCE. When 

acts of part performance and casual statements of a deceased per- 
son are the sole proof relied on to establish a contract with the 
deceased for the conveyance of land, in order to take the case out 
of the statute of frauds, and authorize a court to decree specific 
performance against the heirs, the acts and statements should be 
guch as would be inconsistent with any other contract than the one 
alleged. The court should be well satisfied of the existence and 
character of the agreement, and will always look to the substantial 
justice of the case. 
Case Adjudged. Plaintiffs, the daughter and son-in-law, sued the 
other heirs of Mrs. R., deceased, upon the following contract 
alleged to have been entered into between her and plaintiffs: 
“That in consideration that plaintiffs would abandon their own 
home and move with their family into the house of said Mrs. R., 
and gike charge of and support and maintain her during her life, 
and provide her a home, and take care of and properly keep such 
articles of personal property, horses, stock, &c., as she might desire, 
she woulc sell, transfer and convey said land by a good and sufficient 
deed in fee” to her said daughter, the plaintiff. The facts, as shown 
by the evidence were, that about seven years before the death 
of Mrs. R., plaintiffs, at her request, left their own farm and went 
to live with her on her farm which adjoined theirs, and was more 
fertile and had a better houseonit. They continued to live together 
amicably till her death. During the whole time she paid the taxes, 
and supplied herself with dry goods and some groceries. She also 
made three successive wills, each of which céntained dispositions 
of the farm. Plaintiffs were present when they were made, but 
raised no objections, asserted no contract for the land, and never 
demanded a deed. They made some inconsiderable improvements, 
but on the whole the house and farm were allowed to deteriorate, 
There was also evidence of statements made by deceased to wit- 
nesses to the effect that she had given, or that she intended to 
give the farm to plaintiffs. Two of the wills devised it to her 
daughter, the plaintiff, absolutely; the last also devised it to her, 
but subject to the payment of considerable legacies. There was 
no direct proof of the contract sued on. Held, that it was not estab- 
lished. 

8% Witness. When one of the parties to a contract is dead, the 
other is no more competent as a witness to prove acts of part per- 
formance under the contract than to prove tbe contract itseif. 
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Error to Lincoln Circuit Court—Hon. W. W. Epwanps, 
Judge. 


Dryden § Dryden with Norton § Martin for plaintiffs ip 


error. 


Wagner, Dyer & Emmons for defendants in error. 


Napton, J.—There has been, of late years, but little 
diversity of opinion in regard to the principles upon which 
courts of equity decree a specific performance of a parol 
contract to convey land. ‘The difficulty has been in apply. 
ing these principles to a given case, or rather, more fre. 
quently, in ascertaining the facts upon which the interpo. 
sition of the court is proposed. Where there has been 
possession taken by one having no title, with the consent 
of the owner, the necessary inference is, that such posses. 
sion is in conformity to some contract between the owner 
and the party taking possession. In some cases the mere 
act of taking possession may indicate the contract under 
which it is taken; but in most cases the act does not of 
itself establish the character of the contract under which 
possession is acquired. The usual order of introducing 
evidence is, however, reversed in bills for a specific per- 
formance, and the plaintiff is allowed first, to show his 
possession and the circumstances attending it, in order to — 
raise a presumption of some contract, but this contract 
must be ultimately proved, unless the possession alone 
proves that it is only consistent with the contract claimed, 
and that no other hypothesis would be able to account 
for it. 

In this case, the plaintift, Mrs. Sitton, was the daughter 
of Mrs. Robertson, the owner of the tract of land in dis- 
pute, and the defendants are another daughter and two 
grandchildren by a deceased daughter. The plaintiffs, Mr. 
Sitton and his wife, in 1866, were living on a tract of land 
adjoining to the one owned and occupied by Mrs. R. In 
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that year they moved into Mrs. Robertson’s house, and Mr. 
Sitton took charge of the farm, comprising about thirty 
acres, in the tract of one hundred acres, and fitted up a 
room for Mrs. Robertson in the house, and they all lived 
together after this until the death of Mrs. R., in 1873, 
The plaintifts claimed, in their petition, that this occupancy 
was under a contract with Mrs. Robertson, which they 
assert to have been as follows: “that in consideration that 
plaintiffs would abandon their own home and move with 
their family into the house of said Mrs. R. and take charge 
of and support and maintain her during her life, and pro- 
vide her a home and take care of and properly keep such 
articles of personal property, horses, stock, &c., as she 
might desire from time to time to keep and hold in her 
possession, she would sell, transfer and convey by a good 
and sufficient deed of conveyance in fee simple absolute 
said land to the said Martha Ann Sitton; that she, the 
said Mrs. R., in consideration of the premises, so soon as 
she might thereafter be physically able to do so, would go 
to the town of Troy in said county, and execute in due 
form of law a deed of conveyance of said one hundred 
acres of land to said Martha Ann and her assigus forever, 
conveying all the right, title and interest which the said 
Mrs. R. had in and to the said lot.” The plaintiffs then 
proceed to aver: “That these plaintiffs accepted and 
' agreed to the terms and stipulations of the contract and 
agreement so entered into by and between the said Julia 
Ann Robertson and these plaintiffs; that thereupon the 
said plaintiffs, in the month of April, 1866, broke up house- 
keeping at their own house, and removed with their entire 
family, goods, chattels, property and effects of every char- 
acter and description, to the home and premises of the said 
Julia Ann Robertson on said lot. That the said Julia Ann 
then and there, in consideration of the premises and in pur- 
suance of said contract and agreement * * * _ gur- 
rendered and delivered up to the plaintiffs full and com- 
plete possession and control of the said lot of land with 
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all and singular the fixtures, rights, privileges and appur 
tenances belonging to the same; that the plaintiffs then 
and there, in consideration of said contract * * * ang 
relying upon the promises and good faith of said Julig 
Ann, and fully believing that she would faithfully do and 
perform all that she had promised and agreed in and about 
the conveyance of said premises to said Martha Ann, 
entered upon the said premises and took full and complete 
possession of the same, and have continued to hold, oe 
cupy, use and enjoy the same ever since, and still hold the 
same, in all respects holding the same as their own prop. 
erty ; that in pursuance of said contract plaintiffs took 
the said Julia A. into their family as a member thereof; 
that plaintiffs at great labor, trouble and expense to them- 
selves, repaired and fitted up a part of the dwelling house 
* * * and set apart the same for the exclusive use of 
said Julia Ann, and that she continued to live with plain- 
tiffs until her death; that plaintiffs took care of her, pro- 
vided all things necessary for her support, comfort and 
maintenance, and in so far as they were able, provided for 
all her wants and necessities. * * * They further say 
that, in addition to the work and labor and money ex- 
pended in and about the repairing and fitting up a portion 
of the dwelling house as aforesaid, the plaintiffs renewed 
and kept in good repair the entire fencing around and 
upon said premises; that they made permanent and valn- 
able improvements upon said premises, and at a large out- 
lay of money and labor set out upon the premises, and 
have since * * * attended to and preserved in good 
order and condition, an apple orchard of * * * 600 
trees. They say said Julia Ann did not keep and perform 
said agreement * * * but on the contrary * * * 
she in her life time wholly failed and neglected to make 
the said deed of conveyance * * * to said MarthaA, 
as she had by the terms and stipulations of said agreement 
bound and obligated herself to do. They further say that 
said Julia Ann, on the 15th day of May, 1867, did, as she 
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at the time stated for the purpose of complying with said 
agreement and investing the said Martha A. with the full 
title to the said premises, to take effect after her death, 
make and execute an instrument in writing, duly signed, 
sealed and witnessed as required by law, purporting to be 
her last will and testament, and delivered the same to these 
plaintiffs, by which said instrument she devised to the said 
Martha A. Sitton absolutely said lot of 100 acres. The 
said instrument has been in plaintiffs’ possession continu- 
ously ever since the date of its execution. They say that 
they are informed and believe that the said Julia Ann did, 
but a short time previous to her death, without informing 
plaintiffs of her intentions in that regard and without call- 
ing upon them to deliver up to her for cancellation the 
said instrument, undertake to make another will, and to 
publish and declare the same to be her last will and testa- 
ment; that by the terms of the said last mentioned in- 
strument the sum of 1000 dollars is directed to be paid by 
the said Martha A. Sitton to the said Elmira T. Shipp, and 
the sum of 500 dollars in like manner to be paid to the 
said Wm. R. Anderson and the said Elmira M. Brown, and 
subject to the charge of the payment of said several sums 
of money as aforesaid she devised all of said lot to the said 
Ann Sitton; and in the event that the said Martha A. 
should fail or refuse to pay the said sums of money, the 
executor of the said will is required and directed to sell 
off from the east end of the said tract so much as may be 
necessary to pay said sums of money. Plaintiffs say they 
have faithfully kept and performed all of the terms and 
stipulations of said agreement on their part to be observed, 
and by reason of the premises plaintiffs are in equity and 
good conscience entitled to a decree as against the defend- 
ants for a specific execution of the contract so made with 
said Julia * * * and they pray that the court will 
make a decree vesting the title in fee simple absolute to 
the said lot * * * in plaintiff Martha Ann, and her 
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heirs and assigns forever, and grant plaintiffs general 
relief.” 

The answer denied the contract. The testimony on the 
trial does not exhibit any very material discrepancies. The 
principal facts seem to be undisputed. That the plaintiffy 
moved into Mrs. Robertson’s house in 1866, from their 
previous residence on an adjoining tract of land, and that 
they continued to live there till Mrs. R.’s death, and that 
Mrs. R. was kindly treated, and that there was no contro. 
versy of any kind between them, are clearly proved or 
conceded. It appears also that Mrs. R. made, during their 
residence at her house three wills, two in the spring of 
1867, and the last in 1873, as stated in the petition. By 
the two first made, the land was absolutely devised to Mrs, 
Sitton; by the third, made shortly before her death, the 
land was also devised to Mrs. Sitton, but subject to a 
charge of one thousand dollars, to be paid to her sister 
Mrs. Shipp, and five hundred dollars to each of her grand. 
sons. There is no dispute and it was clearly proved that 
Mrs. Robertson up to her death paid the taxes on this 
land. It also appears that she bought dry-goods to the 
amount of $150.00 annually, and groceries to the amount 
of $5.00. 

These undisputed facts, do not necessarily lead to the 
conclusion that the agreement under which plaintiffs 
1 sreciric ren. Moved to Mrs. R.’s house was substantially 
FORMANCE: Stat’ the one alleged in the petition. There must 
— be satisfactory proof, not merely of some 
agreement, leading to acts of part performance, in pursu- 
ance of which they are done, but sufficient to establish the 
particular agreement alleged. The proof on this pa 
must be satisfactory. 

To make the mere acts of part performance effective to 
take the agreement out of the Statute of Frauds, the acts 
must be such as cannot be explained consistently with any 
other agreement than the one alleged, if they are relied 
on as the sole proof of the contract. Chancellor Kent in 
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his Commentaries, says: ‘“ The agreement, to be enforced, 
must be clearly proved as charged in the bill, and the acts 
of part performance must unequivocally appear to relate | 
to the identical contract set up.” And in his opinion in 
Phillips v. Thompson, (1 John. Ch. 131,) he observes: “It 
is well settled that if a party sets up part performance to 
take a parol contract out of the statute, he must show acts 
unequivocally referring to and resulting from that agree- 
ment, such as the party would not have done unless on 
account of that very agreement, and with a direct view to 
its performance, and the agreement set up must appear to 
be the same with the one partly performed. There must 
be no equivocation or uncertainty in the case.” The plain- 
tiff in that case was denied relief, because “he had failed 
in satisfactory proof of his agreement, and in showing 
such acts of performance as were necessary to be imputed 
to that agreement, and could not reasonably be imputed to 
any other.” 

There is in this case no direct proof of any agreement 
whatever between Mrs. R. and the plaintiffs. The only 
proof, in addition to the acts of the parties, consists of 
casual declarations of Mrs. R., related by the persons to 
‘whom they were made. These declarations refer either to 
Mrs. R.’s intentions in the future, or to past acts of 
hers, and those acts and intentions are nowise inconsistent 
with a complete retention of property in herself There is 
nothing especially to indicate, either in her acts or ex- 
pressions, or in the acts of plaintiffs, any such contract as 
is alleged in the petition. Mrs. Campbell stated that some- 
time in the spring of 1867, Mrs. R. told her “she was going 
to give the farm to Martha Ann, (Mrs. Sitton.)” In the 
course of her cross-examination, she said that Mrs. R. 
stated, “she had given the farm to Martha Ann.” Now, 
it will be observed, that about this time Mrs. R. had made 
a will to this effect. Mrs. McCausland stated that she saw 
Mrs. R. in March, 1866, and heard her say, “ she had given 
the land to Martha Ann and Lawrence (Sitton,) that they 
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were to move there and take care of her all her life.” Mrs, 
Pollard testified that about the time Sitton moved on the 
place Mrs. R. told her that “she intended to give the 
place to Martha Ann to take care of her all her life.” 
Another witness stated that he heard Mrs. R. say that “she 
had given the place to Martha Ann to take care of her for 
her life-time.” Such was substantially the testimony of a 
fourth witness and a fifth. 

There is no reason to discredit the truth of every fact 
these witnesses stated. The well established facts of 
the case, however are, that the plaintiffs were living ona 
tract of land adjoining that of Mrs. Robertson, of very 
inferior quality as to fertility and improvements, to the 
one occupied by Mrs. Robertson; that the rental value of 
Mrs. R.’s land was from $200.00 to $250.00 per annum; 
that after their removal, Mrs. R. continued to pay taxes on 
the land and supplied herself with clothing and with groee- 
ries; that no improvements were made on Mrs. R.’s place, 
except in repairing a fence and planting out some apple 
trees ; that nothing was ever said to Mrs. R. about a deed, 
that Mrs. R. made three wills, not secretly, but with the 
knowledge and in the presence of the plaintiffs; and by 
the last one gave the plaintiffs what she estimated as twice 
as much as she gave to her other children. These facts are 
not inconsistent with Mrs. Robertson’s retention of title, 
both legal and equitable. The plaintiffs were subjected to 
no inconvenienee by moving; they continued to cultivate 
their own land adjoining, and at the same time got a more 
comfortable house for a residence, and a more fertile tract 
of land, without paying any rent. The expense of sup- 
porting Mrs. R. when she paid the taxes, bought her own 
clothing, and probably more than sufficient for herself, and 
|paid out a small sum for groceries, must have been merely 
nominal, certainly far less than the rental value of the 
place. The various wills of Mrs. R. indicated her under- 
standing that she was proprietor. The declarations and 
acts of the plaintiffs during these seven years, also indi- 
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| cated that they relied solely on her bounty, and never at 
any time asserted a contract for a deed, or ever demanded 
or requested one. They were both present at the execu- 
tion of her last will, and fully apprised of its contents, but 
mad¢ no objection, nor spoke of any contract which would 
prevent its execution. Courts of equity, when called on 
to decree a specific performance of an alleged parol agree- 
ment, are asked to exercise an extraordinary jurisdiction. 
They must be well satisfied of the existence and character 
of the agreement, and will always look to the substantial 
justice of the case. They must be satisfied that any resist- 
ance to the completion of the agreement alleged and 
proved, would operate as a fraud on the other party. It | 
is obvious in this case, fhat the plaintiffs did not rely on 
the agreement they now allege, and d'd not make any im- 
provements or expend any money on the place, on the 
faith of such agreement. On the contrary, the evidence 
shows that the place was allowed to deteriorate, and was 
not in so good a condition when Mrs. R. died, as it was 
when they moved there. With the exception of planting 
some apple trees, which cost perhaps $200.00, the house 
and farm were suffered to go to decay, and the plaintiff, 
Mr. Sitton, was heard to regret that he ever planted out 
these trees. That Mrs. R. intended to give this land to 
Mrs. Sitton, there is no doubt; but upon what terms she 
would do so, was a matter for her consideration. In short, 
her payment of taxes during the seven years the plaintifts 
lived with her without objections, is pretty conclusive evi- 
dence that both she and the plaintiffs regarded her as 
owner of the land. The plaintiff, Mr. Sitton, in fact con- 
cedes this in his testimony. 

A question was made in regard to the admissibility of 
Mr. Sitton’s testimony. He was not allowed by the court 
8. witness. to speak of the contract, but: merely stated 
facts tending to prove part performance. The question is 
of no practical importance in this case, as we have con- 
sidered the case as presented by all the evidence, including 
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that of Mr. Sitton. I observe, however, that in Amonelt y, . 
Montague (63 Mo. 205), a case in which I did not sit, the 
court sanctioned Judge Wagner’s conclusion in Loker y, 
Davis (47 Mo. 140), that the proviso in our statute (Wag, 
Stat. p. 1872, Sec. 1) was only intended to apply to ‘cages 
where the litigation was between the party offered agq 
witness, and the representatives of the deceased, in refer. 
ence to some contract or other matter, to which the deceased 
and the party offered as a witness, were parties. This wag 
precisely the case here. The controversy was between the 
witness and the representatives of the party deceased, in 
regard to a contract alleged, and the evidence admitted, 
though not in regard to the contract, was in regard to acts 
of part performance under it. This evidence was, under 
these decisions, clearly incompetent. Judgment reversed, 


REVERSED. 





Tue Strate EX REL., Speck v. GEIGER, APPELLA... 


1. Prosecuting Attorney: TIE voTE; NEW ELECTION. In the case 
of a tie vote in the election of a prosecuting attorney, the Governor, 
and not the sheriff, is the proper officer to order a new election. 

2. Constitutional Law: statutes. A statute which merely fur 
nishes a rule of construction for prior statutes, and is not in terms 
an amendment of them, is not within the purview of Sec. 25, Art, 
4 of the Constitution of 1865, and such statutes, as affected by the 
construing act, need not be set forth and published at length, as 
required by that section in cases where statutes are amended. 


Appeal from Texas Circuit Court—Hon. V. B. Hii1, Judge. 


Seay § Parker for appellant. 


I. The fact that Kelly was not a resident of Texas 
county did not render him ineligible as a candidate for the 
office of prosecuting attorney for that county. 

II. Admitting that this fact did disqualify him, the 
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clerk and justices casting up the vote acted in a ministerial 


capacity and could not inquire into the eligibility of the 
candidates. State v. Harrison, 38 Mo. 540; State v. Steers, 
44 Mo. 223; 23 Wendell 228; 4 Cowan 297; 3 Brev. 264; 
1 McCord 52; x parte Heath, 3 Hill 42; Morgan v. Quack- 
enbush, 22 Barb. 72; People v. Cook, 8 N. Y. 67; People v. 
Pease, 30 Barb. 588; neither will this court do so. State 
y. Vail, 53 Mo. 115. In this case unless the votes cast for 
Kelly were void the result was no election, and Speck can- 
not hold over. The mere ineligibility of a candidate does 
not render void the votes cast for him. Such votes must 
be counted. State v. Giles, 1 Chand. (Wis.) 112; State v. 
Smith, 14 Wis. 498; Commonwealth v. Cluly, 56 Penn. St. 
270; State v. Garland, 18 Lou 517; 13 Cal. 152; 25 Maine 
568; 12 Geo. 23; Saunders v. Haynes, 13 Cal. 145; People 
vy. Clute, 50 N. Y., 451. And it has never been held, even 
in England, that the votes cast for an ineligible candidate 
were void, unless the electors knew, not only the disquali- 
fying facts, but also the legal effect of the existence of 
those facts. State v. Vail, 53 Mo. 116; Queen v. Mayor of 
Tewkesbury, 3 Q. B. 629; People v. Clute, 50 N. Y. 451; 
Sublett v. Bedwell, 47 Miss, 266; State v. Swearengen, 12 Ga. 
23; Opinion of Supreme Court, 38 Me. 597; People v. Mo- 
liter, 23 Mich. 341; State v. Gastnell, 18 La. Ann. 517; 20 
Id. 114; Fish v. Collins, 21 Id. 289; Cochran v. Jones, 14 
Am. L. Reg. (N. 8.) 222; Dillon, Munic. Corp. § 135; 
Cooley, Const. Lim. 620; Matter of Corless (R. I. Sup. 
Ct.) 16 Am. L. Reg. (N. 8.) 15. 

Ill. The special election was called by proper author- 
ity. 1 Wag. Stat. (Ed. 1872) 570 § 83; Id. 572 § 45; Id. 
205 a § 4. 

Ist. It was obviously not the intention of the Legis- 
lature to amend section 33 of the election act, because all 
of the officers there enumerated were peculiarly State offi- 
cers, as distinguished from mere officers of the county, 
and because the whole tenor of the act of 1872 shows that 
it was the intention to provide for the election of the in- 





808 SUPREME COURT OF MISSOURI, 


SS 





State ex rel., Speck v Geiger. 





cumbent of the newly created office without amending op 
altering any particular act, and because courts will always 
presume, if possible, in the construction of statutes, that it 
was the intention of the Legislature to keep within the 
provisions of the Constitution. This brings us to objec. 
tion 

2nd. If such was the intention of the Legislature, 
secticn 4 is unconstitutional, being in conflict with Sec. 25, 
Art. 4, Const. 1865. 


Botsford § Williams for respondent. 


I. Section 8 of article 11 of Constitution of 1865, pro- 
vides that, in the absence of any contrary provision, all 
officers, now or hereafter elected or appointed, shall hold 
office during their official term, and until their successors 
shall be duly elected or appointed and qualified. State », 
Jenkins, 43 Mo. 265 ; 2 Wag. St. § 1 p. 963. The respond- 
ent was duly elected, qualified and commissioned under 
the act of March 9, 1872, at the general election held in 
November of that year, entered upon his duties as Pro- 
secuting Attorney, and was entitled to hold the same until 
the next general election, two years thereafter, and until 
his successor was duly elected and qualified. When the 
relator’s successor was duly elected and qualified, his, term 
expired and not before. State v. Auditor, 38 Mo. 192. 

II. The special election should have been ordered by 
the Governor. His proclamation is the only legal notice 
to the voters, and without it the election is void. People v 
Porter, 6 Cal. 26; MceKune v. Weller, 12 Cal. 49; People v. 
Martin, 12 Id. 409; Westbrook v. Roseborough, 14 Id. 180. 
It cannot be claimed that the provision requiring procla- 
mation by the Governor is merely directory, and can be 
disregarded with impunity. To so hold would make the 
special election of members of Congress, judges of the 
Supreme Court, and all the other important officers named 
in section 33 depend upon the same assumed authority. 
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Elections and the elective franchise are created and regu- 
lated by law, and the exercise of the one, and the validity 
of the other depend upon the provisions either of statutory 
or constitutional law. There is no inherent right either to 
vote, or to be voted for. The candidate and the voter must 
possess the requisite qualifications, and the elective fran- 
chise must be exercised at a time, and in the manner, 
under the regulations and restrictions prescribed-and de- 
fined by the statutes. Commonwealth v. Baxter, 35 Pa. St. 
263. The commission of the Governor who erroneously 
issued it, confers no title upon appellant, and presents no 
bar to a full investigation of the right to the office, as be- 
tween the parties to this action. State v. McNeally, 24 La. 
19; Bowen v. Hixon, 45 Mo. 845. 

II. The fourth section of the act of 1872 is not in 
conflict with the 25th section of art. 4 Const. 1865. Davis 
v. State, 7 Maryland 151; Ex parte Pollard, 39 Ala. 77; 13 
Mich. 481; Edwards v. Duping, 21 La. Ann. 694; 47 Cal. 
593; Anderson v. Commonwealth, 18 Gratt. 300; Turnpike 
Co. v. Oldham, 2 Met. (Ky.) 169. 

IV. This law has passed through the solemn forms of 
legislation, and been in practical operation in every county 
of the State except St. Louis, since January 1873. There 
should be strong and impelling reasons, overcoming every 
presumption in its favor, before the court undertakes to 
declare it invalid. Ogden v. Saunders, 12 Wheat. p. 270; 
State v. New Madrid Co., 51 Mo. 86; Morrisson v. Springer, 
15 Iowa 347 ; Adams v. House, 14 Mass. 345; State v. C. G. 
$8. L. R. R., 48 Mo. 468; C. W. ¢ Z. R. R. v. Clinton Co., 
1 Ohio 8. 84. The action was properly brought, the judg- 
ment of the court below of ouster of appellant, and that 
respondent is entitled to the office, was a rightful and right 
eous judgment, and should be affirmed. Hunter v. Chand 
ler, 45 Mo. 453. : 


Hoven, J—This was a proceeding by information in 
the nature of a guo warranto in which judgment of ouster 
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was rendered against the defendant. At the general election 
in 1872, the relator was elected prosecuting attorney in and 
for the county of Texas, for the period of two years from 
and after the 1st day of January, 1873, and until his gyo. 
cessor should be duly elected and qualified. The relator 
was duly commissioned and qualified as such officer, and 
entered upon the duties of his office, and continued to dis. 
charge the same until the first day of January, 1875, when, 
it is alleged, the defendant unlawfully intruded himself 
into and usurped said office, and wrongfully assumed to 
exercise the duties and enjoy the franchises thereof, At 
the general election in November, 1874, the relator and one 
W. C. Kelley, were candidates for the office of prosecuting 
attorney of Texas county, and were the only persons voted 
for, and they each received at said election the same num- 
ber of votes. Thereupon the canvassers of the ballots 
issued an order to the sheriff of Texas county, directing 
him to issue his proclamation for holding a special election 
on the 5th day of December, 1874, for the election of 9 
prosecuting attorney for said county, at which special elee- 
tion the defendant received a majority of the qualified 
votes cast, and was on the 14th day of December, 1874, 
commissioned by the Governor. 

It is admitted in the record that W. C. Kelley, during 
the time of his candidacy, and on the day of the general 
election in 1874, did not live in Texas county, and that at 
least twelve of the qualified voters of Texas county who 
voted for said Kelley, knew he was not a resident of said 
county; but it does not appear that they knew that his 
non-residence rendered him ineligible. It will be unneces- 
sary to express any opinion as to the effect of this admis- 
sion, as the case can very properly be determined upon 
other grounds. Both parties concur in regarding the result 
of fhe regular election in November, 1874, as a failure to 
elect, and we will so consider it. Conceding then that 
there was no election of a successor to the relator in No- 
vember, 1874, by reason of the fact that each of the candi- 
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dates received an equal number of votes, the question 
arises whether the special election held in December, 1874, 
under and by virtue of which the defendant asserts his 
claim to the office in question, was a legal and valid election. 
Section 33 of chapter 51, on the subject of elections, (Wag. 
Stat. p. 570,) provides that “If any two or more persons 
have an equal number of votes for member of Congress, 
State Senator, * * * * Circuit Attorney, Assistant 
Cireuit Attorney, &c., and a higher number than any other 
person, the Governor, in such case, shall issue his proclama- 
tion giving notice of such fact, and that an election will be 
held at the place of holding elections for such officers, in 
which shall be mentioned the day of election, which elec- 
tion shall be conducted and returned agreeably to the 
provisions of law.” Section 45, of the election law, (Wag. 
Stat., p. 572,) provides that if there shall be a tie of the 
votes given for any two of the candidates, except in cases 
otherwise provided by law, the clerk or justice casting up 
the number of votes, or a majority of them, shall issue 
their order to the sheriff of the county where the same 
may occur, directing him to issue his proclamation for 
holding a special election, stating the day on which the 
same shall be held. 

On the 9th day of March, 1872, an act was passed abol- 
ishing the offices of circuit and county attorneys, except 
in the county of St. Louis. The second section of said 
act provided for the election at the general election of 1872, 
and every two years thereafter, of a prosecuting attorney 
for every county in the State, except St. Louis county, 
who should perform all the duties required by law to be 
performed by the circuit and county attorneys. The 4th 
section of said act is as follows: “From and after the 
first day of January, 1873, whenever the words circuit 
attorney or county attorney shall appear in any of the 
statutes of this State, the same shall be taken and under- 
stood to mean prosecuting attorney, except in the county 
of St. Louis.” It was undoubtedly essential to the validity 
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of the special election held in December, 1874, that it ; 
should have been held in pursuance of law, that is, that it _ 
should have been held in pursuance of a proclamation 
therefor, emanating from the officer authorized by law to 
issue the same. The sole question to be determined, there. 
fore, is whether the special election, at which defendant 
was elected, was properly ordered by the sheriff of the 
county in pursuance of the provisions of section 45 of the 
election law above cited, or whether it should have been 
ordered by the Governor in pursuance of the provisions of 
section 33 of said law. The solution of this question must 
depend upon the effect to be given to section 4 of the 
act above cited, creating the office of prosecuting attorney, 
If the effect of that section was to make section 33 of the 
election law applicable to prosecuting attorneys, then it is 
quite plain that the Governor, and not the sheriff, was the 
proper officer to order the special election, and the election 
held in pursuance of the proclamation of the sheriff was 
a nullity. The defendant contends that section 4 of the 
act of 1872 cannot be construed as making the provisions 
of any general or special law relating to circuit attorneys, 
applicable to prosecuting attorneys, without infringing 
section 25 article 4 of the Constitution then in force, which 
declared that no act should be amended by providing that 
designated words thereof should be struck out, or that 
designated words should be struck out and others inserted 
in lieu thereof; but in every such case the act or part of act 
amended should be set forth and published at length, as if 
it were an original act or provision; and that to make 
such acts so applicable, would be equivalent to striking 
out the words “circuit attorney” in such acts, and insert- 
ing the words “prosecuting attorney.” If this view be 
correct, it is manifest that section two of said act, which 
defines the duties of prosecuting attorneys, is equally ob- 
noxious to this provision of the Constitution of 1865, and 
it would follow that the defendant himself, though law- 
fully elected, had become only a titular official ; as with- 
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out sections two and four he would have neither duties 
to perform, authority to exercise, nor franchises to enjoy. 
But we cannot concede the correctness of this view. The 
provision of. the constitution above ‘referred to was not 
directed against repeals by implication, or against original 
legislation, the effect of which would be to alter or modify 
previous laws; but it refers to such acts only as are in 
terms amendatory in their character. Section four is not 
jnterms an amendment of any statute ; it simply furnishes 
a rule of construction, and is in this respect of equal valid- 
ity with the chapter in relation to the construction of 
statutes, which provides in a number of cases what certain 
words and phrases shall be construed to mean. We have 
no doubt of the constitutionality of the section, and it 
necessarily follows that the special election under which 
the defendant claims a right to the office in question, was 
held without authority of law and was void. The judg- 
ment of the circuit court must therefore be affirmed. The 
other judges concur. 
AFFIRMED, 





Tue State v. Ropent J. Smirn, AppeEtwanz. 


Newly Discovered Evidence: criminat practice. The Supreme 
Court will not disturb a judgment of conviction in a criminal case, 
because the trial court overruled a motion for‘a new trial based 
on newly discovered evidence, when the evidence does not tend 
to prove any matter of defense, but merely to impeach a witness 
for the State, if it appears that defendant knew before the trial 
that the testimony of such witness would be taken against him, 
notwithstanding it may also appear that he had previously made to 
others statements contradictory to what he testified to on the trial. 


Appeal from Mississippi Cireuit Court.—Hon. Davin L. awe 
KINs, Judge. 


J. B. Dennis for appellant. 
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J. L. Smith, Attorney General, for the State, cited If 
§ M. Ins. Co. v. Curran, 45 Mo. 142; Goff v. Mulholland, 
33 Mo. 203; Miller v. Whitson, 40 Mo. 97; Dear v. State, 14 ~ 
Mo. 348; Jaccard v. Davis, 43 Mo. 535; Phillips v. Phillips, 
46 Mo. 607. 

Henry, J.—AIl the instructions, which were asked for 
by defendant, were given except one, and that was properly 
refused, because the substance of the refused instruction, 
had already, and in a much better form, been given in the 
second instruction of the court for the defendant. There 
was no error in the instructions given for the State; and 
the refusal of the court to set aside the verdict and grant 
a new trial, on the ground of newly discovered evidence, 
was proper. The ground alleged in the motion was, that 
Andrew Welch committed perjury on the trial of the 
cause, and that, on a new trial, defendant could prove it; 
and also that he had committed crimes in Cape Girardean 

, county and other places. The motion was accompanied 
by affidavits of defendant, Nathan M. Griggs, John H. 
Payne and 8. E. Allen, defendant stating his surprise at 
' the testimony of said Welch, and the other affiants re 
spectively, that Welch had made statements to them con- 
tradictory of what he testified to on the trial of the accused, 

The granting of a new trial, on the ground of newly 

discovered evidence, is a matter somewhat in the discretion 
of the trial court, and when no abuse of that discretion is 
shown, this court is not inclined to interfere. The newly 
discovered evidence, in this case, would have had no ten- 
dency to prove any fact or facts upon which defendant 
relied as a defense, but only to impeach the veracity of 
\ Welch, a witness for the State; and the affidavit of the 
defendant shows that he knew that Welch was to be a wit- 
ness for the State against him. He should have prepared 
beforehand to impeach the witness, and no reason is shown 
for not doing so, except that he was surprised by his evi- 


dence. The judgment is affirmed. All concur. 
AFFIRMED. 
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Me ton v. SmirH, APPELLANT. 


1, Title Bond: assignment. The obligee in a bond for title to land 
has such an interest as may be assigned, and this both by virtue of 
the statute (2 Wag. Stat. 999, 2 2,) and independent of that statute. 
Laches: ABSENCE IN CONFEDERATE STATES DURING THE WAR. Fail- 
ure to sue until August, 1866, for specific performance of a contract 
to convey land, which matured in June, 1861, will not be deemed 
laches on the part of the plaintiff, when it appears that at the lat- 
ter date he was driven by threats of assassination from his home in 
a section of the State then disturbed by war, and was compelled to 
take refuge and reside within the Confederate States until the war 
was over. 

Specific Performance: ABANDONMENT OF CONTRACT; EVIDENCE. 
In a suit to compel specific performance of a contreet to convey 
land, evidence of mere verbal declarations of the plaintiff that he 
intended to abandon the contract, should be receceived with great 
caution. 

Time not of the Essence of a Contract: waiver. A court of 
equity will not treat time as of the essence of the contract, where 
the parties themselves have not so treated it. Even where it is of 
the essence, it may be waived. 

Laches: rescission. If one of several joint obligors in a title 
bond for land, becomes unable to convey according to the contract, 
failure on the part of the obligee, during the continuance of such 
disability, to assert his rights, will not be imputed to him as laches; 
nor will such failure authorize a co-obligor, who is under no such 
disability, to rescind the contract so far as it concerns himself. 
Rescission of Contracts. The right to rescind must be promptly 
exercised, otherwise it will be deemed waived, and the intention to 
rescind must be shown by some overt act or outward manifestation. 
Estoppel. One, who by his statements and conduct, induces 


another to purchase an interest in land, will not afterwards be 
heard to deny the existence of such interest. 
s 


Appeal from Moniteau Circuit Court—Hon. T. M. Rice, 
Judge. 


T. W. B. Crews § Charles M. Napton for appellant. 


The points relied on by the defendant to defeat a specific 


performance, are as follows: 


la. The lapse of five years and nine months from the 
21 
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execution of the title bond to the tender of the purchase 
money. See Lastman v. Palmer, 46 N. H. 479; Fry, on 8p, 
Perf. 412 to 430; O'Rourke v. Percival, 2 Ball & B. 58; 
Shuffieton v. Pitzer, 1 Morris (lowa) 427; Brashier v. Gratz, 
6 Wheat. 528; Pratt v. Carroll, 8 Cranch. 471; Watson », 
Reid, 1 Russ. & Mylne 236; McNeil v. Magee, 5 Mason 244; 
Benedict v. Lynch, 1 John. Ch. 370 ; Haughwout v. Murphy, 
6 C. E. Green 118; Southcomb v..The Bishop, 6 Hare 213; 
Eads v. Williams, 4 De G. MeN. & G. 691. 

6. The fact that time was of the essence of this cop- 
tract. In 1860 General Smith was endeavoring to secure 
the location of the Pacific Railroad through the neighbor. 
hood where Sedalia now is; with this view he laid off g 
town and began to sell lots. He desired as many persons 
as possible to buy and improve the property, and wished 
all the purchasers to move to the place, improve the pro- 
perty bought and establish a business. He contracted to 
sell to Atkisson cheap, as he was a good and energetic 
business man, and a part of the consideration was that 
Atkisson should move to Sedalia and start business. The 
benefits to have been derived by General Smith in this way 
were never realized. By a performance of the contract 
now Smith could not receive all the benefits contemplated 
at the time the contract was by its terms to have been per- 
formed. The parties cannot be placed in statu quo. The 
property at the date when the purchase money was due, 
was worth less than when the contract was made, and was 
fluctuating in value. See Hipwell v. Knight, 1 Yo. & Col, 
415; Alloway v. Braine, 26 Beav. 757; McRyide v. Weeks; 
22 Beav. 539; Doar v. Gibbs, 1 Bailey’s So. Car. Eq. 371- 
Seaton v. Mapp, 2 Collier 556; Holt v. Thomas, 8 Peters 420° 
Crofton v. Ormsley, 2 Scho. & Lef. 604; Wright v. Howard, 
1 Sim. & 8.190; Parker v. Frith, 1 Sim. & 8. 199. 

Secondly. The great rise in the value of the property. 
See De Cordova v. Smith, 9 Tex. 129; Alley v. Deschamps, 
13 Ves. 224; Smith v. Lawrence, 15 Mich. 499; Sugden on 
Vendors, 1 Vol., p. 413 or 300. 
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Thirdly. Abandonment of the contract. See Baldwin 
y. Salter, 8 Paige 473; 1 John. Ch. 429; 1 Oregon 355; 19 
Ills. 519; Feay v. De Camp, 15 Serg. & R. 227; Bannister v. 
Read, 6 Ills. 92 ; Cromwell v. Wilkinson, 18 Ind. 370; Fletcher 
v. Cole, 23 Vt. 114; 2 Cal. 584; 9 Ala. 869. 

b. The assignment of the bond did not give Melton a 
right of action against defendant. Marshall v. Means, 12 
Ga. 66; Prosser v. Edwards, 1 Younge and Coll. 481; Sto. 
Eq. Jur. § 1040, h. Redfield’s Ed.; Iglehart v. Armiger, 1 
Bland, Ch. (Md.) 523. 

4. The recission of contract. See Kerr v. Bell, 44 Mo. 
120. 

5. The general principles of equity in regard to specific 
performance, and herein of the growth of Sedalia and its 
uncertain condition when Atkisson left. Stoutenburgh v. 
Tompkins, 1 Stockt. 337. 

6. There is no estoppel against the defendant. Pickard 
v. Sears, 6 Ad. and E. 469; Stephens v. Baird, 9 Cowen 274; 


Welland Canal Co. v. Hathaway, 8 Wend. 480; Taylor v. 
Zepp, 14 Mo. 482; Terril! v. Boulware, 24 Mc. 254; 3 Washb. 
ou itval P. p. 70,72; 31 Penn. St. R. 331. 


Philips & Vest for respondent. 


I. Time is not of the essence of this contract. 33 
Maine 534; 2 Story’s Eq. 776, note 1; Taylor v. Longworth, 
14 Pet. 173. 

II. The making of the title bond, and taking the note, 
constituted an equitable mortgage. 2 Story’s Eq. 789; 
Smith v. Robinson, 13 Ark.; Adams v. Cowherd, 30 Mo. 458; 
Amory v. Reilly, 9 Ind. 490; 14 Cal. 78; 15 Cal. 194; 58. 
& M. 730; 57 Ala. 318; 18 Ala. 37. 

(2) The retention of the title bond by Atkisson and 
the note by Smith, are facts totally inconsistent with the 
idea that either of them considered or understood the trade 
to be as cancelled or abandoned. Blodget v. Greene, 27 Mo. 
524; Gibbs v. Champion, 8 O. R. 835; 8 Hume 335. 
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Il. The vendor’s contract was a joint one, and required 
a joint deed by, or separate deeds from Bouldin and Smith, 
The absence of Bouldin within the Confederate lines, from 
July, 1861, to the restoration of commercial relations be- 
tween Missouri and Texas in 1865-6, destroyed the vendors’ 
ability to specifically comply with their contract during 
that period. The depositions of Atkisson and Bouldin 
show what transpired between them during the war, eyi- 
dencing the willingness of the former and the inability of 
the latter to comply with the contract. 2 Story, Eq. s, 
778. Dulby v. Pullim, 3 Sim. 29; 1 Hill. Vend., 54; 20 
Ala. 435; Calmis v. Buck, 4 Bibb 353-4; Griswold v. Wad. 
dington, 16 J. R. 478; Life Ins. Co. v. Hall, 7 Am. Law 
Reg. 610. . 

IV. Smith could not, without some positive act mani- 
fested to his vendee, much less, as he assumes in his testi- 
mony, by mere mental resolution, uncommunicated, rescind 
this contract of sale. Henry v. Graddy, 5 B. Mon. 452; 
Walters v. Miller, 10 Iowa 429. This was a joint contract 
of Smith and Bouldin. How could Smith, of his own 
motion, rescind it? 

V. There was no abandonment of the property in 
question by Atkisson. 3 Wash. Re. Prop. 60, 61, 66; Land- 
ers v. Perkins, 12 Mo. 256; Fine v. St. Louis Public Schools, 
80 Mo. 175; Clark v. Hammerle, 36 Mo. 639; Ferris ». 
Corru, 10 Cal. 631; Warring v. Crow, 11 Cal. 365, 366; 
Richardson v. McNulty, 24 Cal. 344. 

VI. Smith is manifestly estopped as against Melton 
from claiming that Atkisson had no interest in this pro- 
perty when Melton bought. Melton’s uncontradicted testi- 
mony shows he made his purchase upon the faith of 
Smith’s conduct in trying to sell Atkisson’s interest, and 
to buy claims against him, and Smith’s assertions to him. 
Langsdorf v. Field, 36 Mo. 440; Chouteau v. Goddin, 39 Mo. 
229; Rice v. Bunce, 49 Mo. 231. 

VII. Smith had ample remedy in law and equity for 
his protection. The courts were open to him. He could 
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have proceeded by attachment against Atkisson, and seized 
the $500 of furniture and $3,000 of lumber; or he could 
have proceeded in rem against the property and its improve- 
ments, by foreclosure of the equity of redemption. 

VII. Appellant’s counsel argue that Atkisson’s cause 
of action could not be assigned to Melton. If itis meant by 
this, to .assert that the old doctrines of champerty and 
maintenance are applicable to this case, we only refer to 
Sec. 2, Chap. 110, 2d Wag. Stat. Outside of our statute, 
we understand the rule to be, that all causes of action which 
survive to the personal representative, in case of death, are 
assignable, and that in such case the assignee will possess 
all the equities of the assignor. 12 Mo. 51; 12 Kernan 
622; 4 Denio 80; 13 Kernan 333; 15 Mo. 619; 2 Story’s 
Eq. Sec. 1,044; Adams’ Eq. 192; Story on Contracts, 447; 
21 Mo. 135. 


Suerwoop, C. J.—Melton, as the assignee of James At- 
kisson, brings this suit for specific performance of a con- 
tract respecting certain real estate in the city of Sedalia. 
Suit brought in August, 1866. 

Smith and Bouldin, in 1860, owned the town site of 
Sedalia, then recently laid out; the former an undivided 
three-fourths, and the latter an undivided one-fourth inter- 
est. The contract made the basis of this proceeding, was 
entered into November 18, 1860, and shows that Atkis- 
son and McKernan purchased of Smith and Bouldin cer- 
tain lots, at the price of $600, payable in six months, and 
for which the note of the purchasers was given. Atkis- 
son and McKernan, immediately on their purchase, pro- 
ceeded to erect on one of the lots so purchased, (lot 2,) 
being the lot in controversy, a warehouse, worth some 
$1,800, and did business therein until, as hereinafter stated. 
In May, 1861, Atkisson purchased McKernan’s interest in 
the lots, on which, preparatory to the erection of other 
buildings, large quantities of lumber had been delivered, 
aggregating in value, together with the improvements 
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made, some $3,000. The sale by McKernan to Atkisson 
embraced not only his interest in the lots and all improve- 
ments, but also in the lumber, as well as in a small stock 
of furniture, which they had on hand at the time of the 
sale being effected. Owing to the disturbed condition of 
the country, which soon thereafter manifested itself, At- 
kisson did not long remain in business in Sedalia, nor 
complete the other improvements contemplated ; but about 
June of the last mentioned year, left the place temporarily, 
leaving a friend in charge of his property during his ab- 
sence, which absence, owing to the troubled state of the 
country and to threats of assassination, freely made against 
him, became a permanent one, and he, in a few months 
thereafter, left his home in Warsaw and removed with his 
family to the State of Arkansas, and eventually to the 
State of Texas, where he now resides. He assigned and 
transferred his interest in the lots to the plaintiff in June, 
1866. Bouldin, who went South also, about the same time, 
or a few months in advance of Atkisson, and did not re- 
rurn to Sedalia until a little while before the institution of 
this suit, on his return conveyed to plaintiff his undivided 
one-fourth interest in the lots. Smith, however, refused 
to convey in accordance with the title bond, although ten- 
dered the purchase money and interest. The court found 
and decreed for plaintiff; hence this appeal. 

I. We entertain no doubt whatever as to the equitable 
interest of Atkisson being transferable. Our statute (2 
1. tte ponp: ass ¥¥* 5+) P- 999, § 2,) puts this matter at rest. 
— So do repeated decisions of this court. (Smith 
v. Kennett, 18 Mo. 154, and Cas. Cit.; Lumley v. Robinson, 
26 Mo. 364; Adams v. Cowherd, 30 Mo. 458; Morgan v. 
Bouse, 53 Mo. 219; Street v. Goss, 62 Mo. 229.) Atkisson 
became, by his purchase, the equitable owner of the land; 
competent to devise or transfer it as such owner; and 
this independent of the statute referred to. (1 Sto. Hq. 
Jur., §§ 788, 790.) 

II. Relutive to the alleged laches on the part of At- 
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kisson, or his abandonment of the rights acquired by rea- 
ere ee y= 
States during the ation of the whole testi- 
war. mony, been able to find nothing which gives 
support to such allegations. In Douthitt v. Stinson, (63 Mo. 
268,) an action of ejectment, it was held that the period of 
absence in the Confederate States, of one possessed of the 
legal title to land, during the war, between April, 1861, 
and the close of the war in 1865, was to be deducted in 
estimating the length of adverse possession of a party, set- 
ting up the statute of limitations against the owner. And 
this ruling, Mr. Justice Napron speaking for the court, was 
based on the fact that the owner was precluded from 
asserting his rights in the forum where the defendant re- 
sided. Will equity announce a harsher rule in similar 
instances, than a court of law? Atkisson, driven from his 
home by threats of violence, and the dangerous condition 
of the country, when such threats meant something, and 
were but too often followed by speedy and bloody fulfill- 
ment, was, to all intents and purposes, as effectua!ly preclu- 
ded from bringing suit or otherwise asserting his rights, as 
though a resident of the Confederate States, at the incep- 
tion of hostilities. Making the deduction mentioned, it 
will be readily seen that there is small room left to sustain 
the assertion that Atkisson was guilty of laches. For the 
war was not officially proclaimed as ended until June 138, 
1865; and this suit, as before seen, was brought in August, 
1866. What laches is, is as a matter of course, largely de- 
pendent on the facts and circumstances incident to each 
individual case. We are of opinion that the court below 
reached the correct conclusion in refusing to impute laches 
to Atkisson, for his seeming delay was clearly and satis- 
factorily explained by the equitable circumstances before 
noted. 

And as to his alleged abandonment of his contract of 
purchase, as evidenced by conversations expressive of such 
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8. sprcirrc per. tention, we attach but slight importanee, 
donmont of con. We have heretefore given our views respect. 
tract: evidence. ing evidence of mere verbal statements, 
(Ringo v. Richardson, 53 Mo. 385; Kennedy v. Kennedy, §7 
Mo. 73; Worley v. Dryden, id. 226.) Evidence of this char. 
acter is to be received with “ great caution,” (1 GI’f. Ev., 88 
45, 97, 200,) although nothing but purity of purpose ani. 
mates those who thus testify. It is true, in the cases just 
cited, the effort was made to establish, by parol, the exist. 
ence of a resulting trust, while here, the endeavor is to 
destroy a trust already created. (Story Eq. Jur., § 790) 
Surely the evidence should not be less cogent in the latter 
than in the former case. And aside from the insufficiency 
of the evidence respecting the alleged verbal statements of 
Atkisson, an intention at utter variance with such state. 
ments, is evinced by him in such a diversity of ways, by 
his acts; by his letters; by the large amount of valuable 
property, both real and personal, which he left behind 
when forced to flee the State; and by his endeavors to 
return thereto after having left, that the correctness of the 
conclusion reached on this point by the lower court, is not 
open longer to discussion or dispute. 

Ill. In addition to the foregoing observations, it may 
be remarked that the very doctrine of specific performance 
4. wz or tue es- had its origin, for the most part, in the fact 
tract: waiver. that parties frequently did not strictly, in 
point of time, comply with their contracts; and that courts 
of equity do not usually regard time as an essential ingre- 
dient therein, nor is time so treated, unless the parties have 
themselves done so, or it thus necessarily results from the 
nature and circumstances of the contract. (Sto. Eq. Jur, 
§ 776.) And even where time is of the essence of the 
contract, it may be waived. (Ibid.) This we regard as 
having been done in the present instance. The waiver on 
the part of the defendant was made conspicuously mani- 
fest by his letter to Atkisson, of date Nov. 24, 1860, show- 
ing that he regarded the condition “a mere form,” and that 
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he would send the deed long in advance of payment, and 
go soon as the necessary blanks were printed. This waiver 
of astrict compliance with the terms of the contract, is 
ghown in a manner equally unmistakable, by defendant 
continuing to treat the property as that of his vendee, 
down to a very late period; having so late as 1864 caused 
it to be assessed as that of Atkisson, and subsequently, by 
various unsuccessful attempts, endeavoring, by roundabout 
methods, to divest Atkisson’s title by means of purchasing 
claims and bringing suit thereon, and by purchasing at 
execution sale. 

IV. It may well admit of doubt whether Smith is in a 
condition to insist that Atkisson has been in default; for 
5. racuns: Re #8 the title to the lots was in both Smith and 
scission. Bouldin, and as the latter never returned from 
the South until just before suit brought, even if Atkisson 
could with safety have returned, it would not have been in 
Smith’s power, upon tender of the purchase money, to have 
executed a deed. So that it would scarcely seem that Smith 
occupies such an attitude as would enable him to impute 
laches to Atkisson, because if the latter, not surrounded by 
adverse circumstances, had been prompt in tendering the 
purchase money, the vendor would have been in no plight 
to avail himself of such promptitude. And if Smith had 
brought suit for specific performance, he could not have 
achieved success, not being in a situation to have conveyed 
a complete title, the only one he could have compelled his 
vendee to accept. (Fry Spe. Perf., pp. 202, 329, 334 and 
cases cited.) Granting, then, for argument’s sake, that 
Atkisson has been guilty of delay, unexplained by equit- 
able circumstances, we hardly think Smith in a condition 
to profit thereby. 

V. Conceding that the pleadings are in such shape as 
to admit discussion as to the rescission of the contract, 
& nescisston or Whose enforcement is here resisted, still the 
— attitude of Smith cannot be any more favor- 
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ably regarded ; for the rule seems to be that the right to 
rescind must be exercised promptly, and upon the happen. 
ing of the event which gives origin to the right, and nog © 
afterwards; and if this be not done, when default occurs, 
as ex. gr., where payment of the purchase money is not 
made at the time appointed, the right to rescind must be 
then exercised, or will be waived. (Fry Spe. Perf. 409, 
§ 703. Henry v. Graddy, infra.) Smith never called on At. 
kisson when the note fell due (June 18th, 1861,) still retaing 
possession of the same, and in 1862, long after the note fel] 
due, called on McKernan for payment thereof, thereby 
showing, if such acts have any relevancy or meaning, that 
he still regarded the contract a subsisting one. This line 
of conduct, considered in connection with and in reference 
to that already noted, certainly furnishes ample ground 
whereon to base a waiver. 

But this is not all. Smith was in no condition to exer. 
cise the right of rescission, even had he elected promptly 
so to do, and, for the obvious reason aforesaid, that holding 
only an undivided three-fourths in the property contracted _ 
to be conveyed, it was out of his power to have restored — 
Atkisson to his statu quo, an absolute condition precedent 
to the exercise of the right of rescission, whether exercised 
with or without the intervention of the courts. (Lock 
wood v. Railroad Co.,65 Mo.) And, most certainly, Smith 
could not by some mere hidden mental process, unconnected 
with overt act or outward manifestation, rescind the con- 
tract in question. (Henry v. Graddy, 5 B. Mon. 452; Wak © 
ters v. Miller, 10 lowa 429.) 

VI. Again, this reason also occurs, and it appears of 
itself decisive of the case at bar. Melton’s purchase of © 
7. xstorre. | Of Atkisson’s interest would seem to have been 
brought about by the representations of Smith to Allen 
and Melton in the fall of 1865, respecting Atkisson’s inter 
est in the property purchased, on the faith whereof, and 
also of Smith’s acts aforesaid, plaintiff made his purchase — 
as disclosed by the evidence. This assuredly estops Smith 
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to say aught to the contrary of his former statements and 
gets. (Rice v. Bunce, 49 Mo. 231, and cases cited.) Viewed 
in any light then, the judgment rendered, commends itself 
to our approval, and is accordingly affirmed. All concur, 
except Napton, J., not sitting, by reason of having been of 


counsel. 
AFFIRMED, 
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/ 1. Nuisance: RAILROAD; NEGLIGENCE. Where a railroad track is built 
in a public street, the escape of soot, smoke and smells from the 
locomotives, the obstructions of the street with cars, and the jar- 
ring of the earth and neighboring buildings by passing trains, to the 
inconvenience, discomfort and danger of adjoining proprietors, do 
not, in law, constitute a nuisance, if the charter of the company 
authorizes the laying of the track, unless the road is negligently or 
unskillfully built or operated. 

The Burden of Proof of such negligence or want of skill is 
upon the party complaining. 

Practice in the Supreme Court: The fact that the trial court, 
after refusing to non-suit the plaintiff, at the instance of defendant 
instructed the jury for nominal damages, in consequence of which 
there was a verdict and judgment against defendant for one cent 
from which he took no appeal, does not, on appeal by the plaintiff, 
preclude the defendant from asserting, against the efforts of the 
plaintiffs to set the same aside, that they are not wronged thereby, 
but on the contrary have obtained more than in strictness they 
were entitled to, and that on the pleadings and evidence they were 
really entitled to nothing. 


> & OR 
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Appeal from St. Louis Circuit Court. 


The case was tried, at special term, before Hon. Curs- 
tr H. Krum, one of the ju 


Hitchcock, Lubke § Player for appellants. 
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We deny the right of respondent to treat the cause in 
this court, to which it has been brought by appellant alone, 
on exceptions, few and distinct, and which were taken 
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only by appellant, as if respondent had taken that appeal 
and had properly preserved exceptions. No question ought 
to be or ever is considered by this court, unless such gue, 
tion arise upon errors manifest in the record, and y 
exceptions properly taken by the party who attempts ty 
complain here of such errors. Swearingen v. Newman, § 
Mo. 456; Cook v. Davis, Id. 622; Fuggle v. Hobbs, 42 Mo, 
537. Respondent took no appeal, and saved no exception 
to the refusal of the circuit court to nonsuit the plaintiff, 
on the contrary, having failed in that effort, respondent 
cought and obtained from'the circuit court an instructiog 
which expressly recognized a right of action in the plain. 
tiff, but compelled the jury to disregard any and all ey. 
dence before it which the jury might have considered 
sufficient for some amount of damages, and restricted 
them expressly to the nominal damages. 

The question of the lawfulness or unlawfulness of the 
defendant’s railroad track on Poplar street, was not passed 
on in such a manner as to be the subject of an exception 
at the trial by either party; that question, therefore, is not 
@ quest.on now before this court. 

Respondent’s brief erroneously assumes: 

1. That this was simply an action on the case for the 
negligent management by the defendant of its railroad, 
instead of being, as it really is, an action for damages for 
maintaining a public nuisance. 

2. That the burden of proof rested upon the plaintifis 
to show that defendant did negligently and carelessly use 
its road, so as to produce the injury complained of. Se 
' Fitch v. Pacific R. R., 45 Mo. 825; Bedford v. Hann. § & 
Joe. R. R., 46 Mo. 458. We insist that the verdict of the 
jury, @ fortiori when it is based upon an instruction asked 
by the defendant itself, and in the absence of any motion 
for a new trial, or attempt to set aside that verdict, is com 
clusive in this court of the existence of a cause of action 
such as sct out in the petition. If so, it is not for this 
court to inquire—especially in favor of a party who dod 
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not appear here even as complaining of that verdict— 


where was the burden of proof, or whether there was evi- 
dence of negligence, or whether the question was merely 
a question of negligence, or was the very different ques- 
tion of the existence of a public nuisance attended with 
special private damage to the plaintiffs. This is not an 
action on the case for negligence merely. It is expressly 
and distinctly an action on the case by individuals for 
special damages sustained by them, by reason of a public 
auisance maintained by the defendant. The petition speci- 
fies several distinct grievances, which together, constituted 
the nuisance, and then charges in express terms, as follows: 
«Plaintiffs further state that by the acts of defendant 
aforesaid, the defendant did create and maintain upon said 
street, contiguous to the premises of plaintiff, a dangerous 
and insufferable nuisance, whereby plaintiffs were greatly 
damaged.” 

It cannot be contended for a moment, that the annoy- 
ances specified in the petition, assuming them as proved to 
exist, did not amount to a public nuisance. Nor can it be 
denied, that there was abundant proof, not only to submit 
to the jury the question whether there was such a nuisance, 
but to completely justify their verdict that there was one. 
Whalen v. Keith, 35 Mo. 87; Hayden v. Tucker, 37 Mo. 221. 

In addition to the foregoing points, appellants’ counsel 
filed an elaborate brief assigning for error the action of 
the circuit court : 

1. In excluding evidence offered, and ruling out ques- 
tions to witnesses proposed by appellants, with reference 
tothe amount ot injury sustained by appellants from the 
nuisance complained of. 

2. In giving to the jury, on defendant’s motion, an 
instruction that appellants could not recover any except 
nominal damages. 

The court having decided the case without reference to 
these grounds, the points presented are omitted. 
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I. The right to build and operate this road on thig 
street with locomotives and steam power, (which is cop. | 
ceded,) of itself exempts defendant from responsibility to 
plaintiffs for all damages that result from the careful anq 
prudent operation of its trains. All such injuries ape 
damnum absque injuria. See 33 Mo. 128, Porter v. North 
Missouri R. R. Co.; 12 Mo. 420, (Houck’s Ed.) p. 272, City 
of St. Louis v. Gurno; 103 Mass. 6, Presbrey v. Old Colony 
R. R.; 103 Mass. 14, 15, Walker v. Old Colony R. R.; 21 Mi, 
522, Moses v. P. Ft. W. C.R. R. Co.; 33 Penns. St. 181, New 
York and Erie R. R. v. Young ; 35 Maine 323, Rogers v. Ken. 
nebec R. R.Co.; 29 Iowa 152, Slattem v. Des Moines R. R.;'3 
Penns. St., 29 Danville, fc., R. R. v. Commonwealth; 9 Dana 
289, Lex. and Ohio R. R. v. Applegate. And other authorities 
cited under next point and in the argument. Same principle 
see: 55 Mo. 119, Imler v. Springfield; 53 Mo. 162, Schatt. 
ner v. City of Kansas; 4N. Y. 195, Radcliff’s Ex. v. Mayer 
of Brooklyn; 15 La. Ann. 559, Barbin v. Police Jury; 14 La 
Ann. 120, Bennett v. City of New Orleans. That among 
such damages, for which no recovery can be had, are the 
noise and vibratioi. caused by passing trains and the smoke 
from the locomotives. 10 Kansas Rep. 566, A. § N. BR. 
Co. v. Garside; 10 Ohio St. 624, Parrott v. Cin., Ham. § 
R. R.; 103 Mass. 14, Walker v. Old Colony R. R. Co.; Ho 
of Lord’s Cases, (Vol. 4,) Law Reports, 1869, 1870, p. 202) 
Brand v. Hammersmith, §c., R. R. Co.; 29 Eng. Law and Eq,, 
p- 22, Calidonian Rwy. Co. v. Ogilvy; 56 Penns. St. 334, Cleve. 
land, §c., R. R. Co. v. Speer;'1 Redfield on Railways (8rd 
Ed.) 293, § 74, 9; 12 Mo. 420, City of St. Louis v. Gurno; 1 
Til. 522, Moses v. P. Ft. W. C. R. Co.; 4 Harrington 253, 
Burton v. R. R. Co.; 16 Barb. N. Y. 106, Troy & Boston R. 
R. v. Northern Turnpike Co.; 60 Maine 290, Bangor v. Pise, 
R. R. Oo. 

II. The defendant is only liable for negligence in the 
management of its train. 
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~ JI. There can be no recovery on the ground of neg- 
ligence, because there is no allegation in the petition to 
sustain such proof. 

IV. There was no proof of negligence. 

Vv. If there had been any proof of negligence, defend- 
ant thereby became liable only for the direct and proximate 
consequences of that negligence, and did not by occasional 
acts of negligence become liable, not only for the conse- 
quences of thosé acts, but also for the consequences of the 
most careful and prudent operation of its trains. 

VI. The burden of proof is upon the plaintiffs to sepa- 
rate the consequences of the illegal use of the road, from 
those arising from the legal use—and if they fail to so sepa- 
rate them, or to present facts which enable the jury to do 
it with at least a reasonable degree of accuracy, they can 
only recover nominal damages. 

VII. The plaintiffs in this case failed to do so, there- 
fore the instruction given by the court as to the measure 
of damages was correct. 

VIII. It is not true that we are, as claimed by appel- 
lants, concluded by our request of the court to declare that: 
«The court instructs the jury that under the evidence the 
plaintiff is not entitled to recover more than nominal dam- 
ages,” from urging in this court that there was no evidence 
that the plaintiff was entitled to recover anything. This 
instruction still left it to the jury to determine whether 
the verdict should not be for defendant. Still less is it true 
that we are concluded from urging that the instruction 
was given on account of some occasional act of negligence, 
and was not a ruling of the court that every train that ran 
over the road for two years, was negligently managed, and 
that if the road had been carefully managed, no inconve- 
nience would have been experienced by the guests in plain- 
tiff’s hotel. Certainly upon an appeal by plaintiffs from a 
judgment in their favor, on the ground that the judgment 
was too small, the defendant in its efforts to show that the 
verdict was not too small, is not estopped from showing 
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that the verdict rendered is larger than it should have 
been, although it may not claim affirmative relief. 

IX. A plaintiff cannot by his proof make out a diffep. 
ent cause of action from that set out in his petition, 10 
Mo. 406, Merle v. Hascall; 44 Mo. 313, Murphy». Wilson; 
39 Mo. 287, Jones v. Louderman. Therefore he cannot re. 
cover by proving negligence and carelessness in the manage. 
ment of trains, when no such negligence is charged in tho 
petition. y 

X. The petition was founded on the theory that this 
railroad was a nuisance because it was not authorized by law 
The theory advanced in this court is that a railroad, 
although authorized by law, is per sea nuisance. This jg 
plainly untenable. See, in addition to authorities already 
cited, Wood on Nuisances 782, §746; 8 Fla. 332, Geiger », 
Filor. What has been authorized by law, cannot be (in 
law) a nuisance. 10 Ohio St., 624, Parrott v. C. H. § D. RR, 


Hoven, J.—This was an action on the case for special 
damages alleged to have been sustained by the plaintiffs 
by reason of a public nuisance charged to have been levied 
by the defendant. 

On the 5th day of July, 1872, the plaintiffs became le. 
sees and proprietors of a hotel, located at the northeast 
corner of Seventh and Poplar streets, in the city of St. 
Louis, and known as the “ Clarendon Hotel.” Previous to 
1870, defendant’s eastern depot in the city of St. Louis was 
located on the west side of Seventh street, immediately 
south of Poplar, defendant’s track terminating previous to 
1870 at that depot. After 1870 and during that: year 
particularly, the defendant laid a track eastwardly upon 
and along Poplar street down to the levee, a distance of 
about seven blocks. The hotel building of the plaintifis is 
built along Seventh street for its front, and along Poplar 
street for its depth. In their petition the plaintiffs alleged 
that the laying of this track by defendant along and upon 
Poplar street was unlawful and without authority ; that 
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after the laying of such track upon said Poplar street, de- 
fendant immediately began to use such track, and continu- 
ally up to the commencement of this action did use such 
track by running thereon heavy trains of cars and engines, 
and using engines in propelling such trains, whereby de- 
fendant did make and create obnoxious soot, smoke and 
smell, and rendered the occupation of plaintiffs’ hotel prem- 
ises greatly uncomfortable ; that the running of such trains, 
which was done with, great force and violence, did cause 
the ground under and around said hotel of the plaintiffs to 
vibrate and to so shake and move said building that the 
occupation thereof became dangerous to plaintiffs and 
their guests in said hotel; that defendant did, during said 
period of time, allow trains to stand upon this track, there- 
by obstructing said Poplar street and incommoding the 
plaintiffs’ use thereof; that all these acts of defendant 
made and created such use of said Poplar street, by defend- 
ant, a dangerous and insufferable nuisance ; that plaintiffs 
by reason of the premises lost a large number of guests, 
and were prevented from earning large profits in their said 
hotel business, to their entire damage in the sum of twelve 
thousand dollars. 

Defendant’s answer was a general denial of the allega- 
tions of the petition; then a plea of defendant’s charter 
privileges, as contained in the act incorporating the Pacific 
Railroad, approved March 12, 1849, and amended March 
1, 1851 and February 18, 1864; then an averment that this 
extension of defendant’s track over Poplar street was a 
necessary spur or switch, and that such track and the use 
thereof by defendant had begun before plaintiffs became 
proprietors of the hotel in question. 

These allegations of the answer were all put in issue 
by plaintiffs’ reply. The cause was tried by the interven- 
tion of a jury. Testimony was adduced by the plaintiffs 
tending to support the allegations of their petition, as to 
the inconvenience, discomfort and loss suffered by them 


from the operation of the road. Defendant offered no tes- 
23 
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timony, but at the close of the plaintiffs’ evidence offered 
an instruction to non-suit plaintiffs, which instruction was 
refused by the court. Defendant then offered the follow. 
ing instruction, which the court gave and plaintiffs excepted; 
“The court instructs the jury that under the evidence, the 
plaintiffs are not entitled to recover more than nominal dam- 
ages.” No other instructions were asked or given. The jury 
gave plaintiffs a verdict for one cent. Plaintiffs in due time 
filed a motion for a new trial, assigning as error, that the 
court upon the trial of the cause excluded competent and 
relevant testimony offered by plaintiffs; that the court erred 
in giving instruction as to the measure of damages, and 
that the court erred in its rulings as to the damages which 
it was competent for the plaintiffs to prove in this case, 
This motion was overruled by the court, and plaintiffs ex. 
cepted to such ruling, tendered their bill of exceptions, 
which was signed, and took the case by appeal to the gen- 
eral term of the St. Louis Circuit Court, where the judg. 
ment of the court at special term was affirmed. Plaintiffs 
again excepted and have brought the case here by appeal. 
It will be observed that the petition proceeded upon the 
theory that the defendant had constructed its track on 
Poplar street without any lawful authority whatsoever, 
The action was for a nuisance created by malfeasance, 
and not for a nuisance resulting from misfeasance. It was 
stated by plaintiffs’ counsel at the argument of this cause, 
that for the purposes of this appeal the right of the de- 
fendant to construct and operate its road on Poplar street 
might be assumed by the court. This admission, we think, 
——disposes of the case. It being conceded that the defendant 
had authority to construct and operate its road on Poplar 
street, it could not be chargeable with thereby levying a 
nuisance, unless it had either constructed or operated its 
road in an unlawful manner. A railroad track laid upon 
the street of a city by authority of law, properly con- 
structed and operated in a skillful and careful manner, is 
not, in law, a nuisance. Danville R. R. Co. v. Common 
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wealth, 73 Penn. 88. “It is a legal solecism to call that a 
public nuisance which is maintained by public authority.” 
Harris v. Thompson, 9 Barb. 350. There was no allegation 
in the petition, nor was there any proof that the defend- 
ant’s road was improperly built or carelessly used. 
Plaintiffs contend, however, on the authority of Fitch 
vy. P. R. R. Co., 45 Mo. 822, that when they have estab- 
lished the injuries complained of, the burden of proof is 
upon the defendant to show that such injuries are the 
necessary and unavoidable consequences of the lawful 
operation of the road. That was a case where sparks from 
the defendant’s engine set fire to and burned plaintiff’s 
cornfields and fences. The court there took judicial notice 
of the fact that if an engine were properly constructed 
and prudently used, it would not scatter fire along the 
track, and held that when fire was so scattered, the jury 
would be warranted in inferring that there had been some 
neglect, and that to rebut such reasonable inference, the 
defendant should show that the best machinery and con- 
trivances were used to prevent such a result, and that care- 
ful and competent servants were employed. That case is 
put upon peculiar grounds, and is an exception to the gen- 
eral rule, that he who avers negligence must prove it. 
Wharton’s Evidence, section 360. We certainly cannot be 
expected to take judicial notice that a steam locomotive 
may be operated without creating “soot, smoke and smell,” 
or that a train of cars, even when carefully propelled, 
thereby will not cause the ground to vibrate or shake ad- 
jacent buildings. The very opposite might more appro- 
priately;be expected of us. But neither the Fitch case nor 
any other case which has come under our observation, will 
authorize a party who seeks to recover damages for the 
doing of a lawful thing in an unlawful manner to recover 
without either averring or proving such misfeasance. In 
the Fitch case negligence was expressly averred. In the 
case at bar misfeasance was neither alleged nor proved. 
It is insisted, however, that as the verdict of the jury’ 
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for nominal damages was based upon an instruction asked 
by the defendant itself, and there was no motion by it 
for a new trial, or in arrést, the defendant cannot now be 
heard to question its correctness, and such verdict is econ. 
clusive in this court of the existence of a cause of action 
such as was set out in the petition, and this point being 
thus established, that the only question which this court 
can now consider is whether the measure of damages wag 
properly declared. This position has been forced upon 
our consideration with much ingenuity and great persist- 
ency, but it is, in our opinion, utterly untenable. The ver- 
dict of the jury is for many purposes undoubtedly con- 
clusive. The defendant cannot avoid it, and indeed does 
not seek to avoid it. But on an appeal by the plaintiff to 
set the same aside, it does not preclude this court from an 
examination of the whole case presented here, in order to 
ascertain whether the plaintiffs have been injured by that 
verdict. Nor does it pleclude the defendant from assert- 
ing against the efforts of the plaintiffs to set the same 
aside, that they are not wronged thereby, but on the con- 
trary have obtained more than in strictness they were en- 
titled to, and that on the pleadings and evidence they wero 
really entitled to nothing. We perceive no sufficient reason 
for disturbing the verdict, and the judyment of the circuit 
court at general and special term will therefore be affirmed, 
Judges SuHerwoop and Napton concur. Judges Nortoy 
and Henez not sitting. 
A\FFIRMED, 
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Tue State v. Draper, APPELLANT. 


Murder: INDICTMENT: UNCERTAINTY: REPUGNANCY. An indicts 
ment for murder, which charges that defendant stabbed the de- 
ceased upon the breast and upon the body, giving him four mortal 
wounds upon his breast and his belly, is not bad for repugnancy, 
and alleges the locality of the wounds with sufficient, certainty. 


Dying Declarations. On atrial for murder, dying declarations 
are properly received in evidence, when shown to have been mado 
by the deceased after he had abandoned all hope of recovery, and 
in view of death then impending. 

Statements made by the deceased, are admissible in evie 
dence as dying declarations, only so far as they relate to the killing, 
and the facts and circumstances attending it, and constituting a part 
of the res geste. So far as they relate to anterior occurrences tends 
ing to prove malice, they are inadmissible. 


Appeal from Greene Circuit Court. — Hon. W. F. CGeterz, 
Judge. 


John O'Day for appellant. 


1. The court erred in admitting in evidence the dying 
declaration of deceased to prove facts distinct from and 
prior to the homicide. “That some two or three weeks 
before the homicide, he, deceased, and Draper (defendant) 
had trouble about the trunk, and that they quarreled, and 
Draper then abused deceased and threatened deceased.” 
Dying declarations must be restricted to the act of killing 
and the circumstances immediately attending the act, and 
forming a part of the res geste, and are not admissible to 
prove previous trouble or threats, or to show previous 
malice on part of the prisoner to the deceased. Dying de- 
clarations are only admissible when the death of the de- 
ceased is the subject of the charge, and the circumstances 
of the death the subject of the dying declarations; citing 
the following authorities in addition to those discussed in 
the opinion of the court: Wharton on Homicide (2d Ed.), 
Bec. 744; Crookham v. State, 5 West Va. 510; State v. Medli- 
cott, 9 Kansas 257; 2d American Leading Crim. Cases 398 ; 
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Starkey v. the People, 17 Tl. 17; Wilson v. Boerene, 15 John. 
son 286; Daily v. N. Y. § N. H. R. R. Co., 32 Conn. 356; 
Ist Greenleaf Evidence (11th Ed.), Sec. 156; 1st Phillips 
Evidence (4th American Ed.) 287; Rex v. Mead, 2 Barn. & 
Cress. 605 ; the King v. Lloyd, 4 Car. & P., 233. 

2. The court erred in admitting in evidence any part 
of the so-called dying declarations of Gilbert. Dying de- 
clarations are admissible only where the person making 
them is in articulo mortis, and in the full belief that he ig 
about to die. Such declarations shall not be received, un- 
less the proof clearly shows that the deceased was in articulo 
mortis, and at the time of making them was fully conscious 
of that fact—not as a thing of surmise and conjecture or 
apprehension, but as a fixed and inevitable fact. The evi- 
dence fails to show that deceased was in this condition at 
the time the so-called dying declarations were made by 
him. Dying declarations should be admitted with scrupu- 
lous care. State v. Medlicott, 9 Kansas 257; Campbell v, 
State, 11 Ga. 353; Woodcock’s case, 2 Leach 563. 

3. The indictment is bad for repugnancy. Stripped of 
its verbiage, it charges that defendant gave the deceased 
four mortal wounds, and that these four wounds were in- 
flicted in and upon the breast of deceased, and also in and 
upon the belly of deceased. If inflicted on the breast, then 
they were not inflicted upon the belly. State v. Jones, 20 


Mo. 58. 
J. L. Smith, Attorney General, for the State. 


1. The indictment charges the wounds to have been 
inflicted “in and upon the breast of him, the said J. L, 
Gilbert, and in and upon the belly of him, the said J. L, 
Gilbert, etc.” This was describing the location of the 
wounds with sufficient accuracy. State v. Edmundson, 64 
Mo. 398. 

2. Carter and Newell, witnesses for the State, were 
asked whether they ever had any conversation with de- 
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ceased in regard to his condition. In answer, they stated 
that he said, on the evening before he died, that he “could 
not live till morning.” Thereupon the witnesses detailed 
Gilbert’s statement of the cutting. The evidence was pro- 
perly admitted; the proper foundation had been laid; the 
deceased was in a dying condition at the time, and knew 
and believed that fact. The statements were made in arti- 
culo mortis. McLean v. State, 8 Mo. 153; McMillen v. State, 
18 Mo. 30. 


Norton, J.—The defendant was indicted for murder in 
the first degree in the circuit court of Jasper county, at 
its September term, 1876, for the killing of one J. L. Gil- 
bert. On defendant’s application the venue of the cause 
was changed to the circuit court of Greene county. In 
this latter court defendant was put upon his trial, at its 
May term, 1877, which resulted in his conviction for 
murder in the first degree. Unsuccessful motions for a 
new trial and in arrest of judgment having been made, 
the cause is brought here for review on appeal. 

The grounds relied upon for a reversal of the judgment 
are the insufliciency of the indictment, the refusal of the 
court to receive legal evidence, the reception of illegal 
evidence, giving improper and refusing proper instruc- 
tions. It is objected that the indictment is insufficient, 
because it does not with certainty allege the locality of the 
wounds, or the part of the body on which they were in- 
flicted. The allegations in the indictment are “that the 
said Draper, with a certain knife, &c., in, and upon the 
body of J. L. Gilbert, did, &c., make an assault, and that 
he, the said Draper, with the said knife, so had and held 
as aforesaid, upon the said Gilbert, did then and there, &c., 
strike, cut and stab in and upon the breast of him, the said 
Gilbert, and in and upon the body of him, the said Gilbert, 
giving to him, the said Gilbert, in and upon the breast of 
him, the said Gilbert, and in and upon the belly of him, 
the said Gilbert, four mortal wounds, &c., of which said 
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mortal wounds the said Gilbert did then and there instgpy. 
ly die.” 

It is argued that under the ruling of this court in the 
ease of the State v. Jones, 20 Mo. 58, the indictment is Open 
1, MURDER. to the objection of repugnancy. The allega. 
tions in the indictment in the case at bar are distinguish. 
able from the charge in the indictment in that case, in this; 
In that case the charge was that the defendant did strike 
and thrust the deceased in and upon the left side of the 
belly, and in and upon the right shoulder, giving one mortal 
wound of the breadth of three inches, and of the depth of 
six inches. Judge Ryland says “now that indictment 
avers the giving of but one mortal wound by the blows 
and thrusts, and described as being given ‘on the left 
side of the belly, and also as being given on the right 
shoulder, and yet this wound is of the breadth of 
three inches and the depth of six inches.” It was a 
physical impossibility for this wound to have been given 
both on the right shoulder and the left side of the belly, 
and, therefore, the charge was held repugnant. It is not 
so in the case we are considering; here it is charged 
that the defendant did cut and stab the deceased, in and 
upon the breast, and in and upon the belly of the deceased in- 
flicting four mortal wounds. Two of them may have been on 
the breast and two of them on the belly. or one on the breast 
and three on the belly, and there is consequently no such 
repugnancy as is to be found in the case to which we have 
been cited. The case of the State v. Jones, supra, was de- 
cided upon the authority of Dias v. State, 7 Black. 20, in 
which the indictment charged that defendant struck the 
deceased in and upon the left side of the head and over the 
left temple, giving to the deceased, with the axe aforesaid, 
in and upon the right side of the head and over the right 
temple, one mortal wound. For this clear repugnancy the 
indictment was held bad, and even this case has been over- 
ruled in 14 Ind. 23, 21 Ind. 441, and in the case of Cordell v. 
the State; 22 Ind. 1. We think the indictment in the case 
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at bar sufficiently alleges the part of the body on which 
the wounds were inflicted, and is not subject either to the 
objection of repugnancy or uncertainty urged by counsel. 
The motion to quash was, therefore, properly overruled. 

In the progress of the trial witness Carter was permitted 
to testify as to the dying declaration of Gilbert, against de- 
fendant’s objections. His evidence was as follows: “ Gil- 
‘bert told him he could not live till morning, that he could 
not live through the night. Gilbert’s voice was very weak. 
He told me his trouble with Draper originated about a trunk; 
that Draper and his wife had boarded with him; that some 
two or three weeks before, they went away, owing him for 
board, and he left the trunk; that he and Draper had 
trouble about it then, that they quarreled, and Draper 
abused him ; that Draper had been to him afterwards for the 
trunk and threatened him; that he refused to let him have 
it till he paid him, and that he had kept the trunk ; that 
Draper came to his house on Saturday evening before that 
evening, and called him out doors and outside the gate and 
told him that by G—d, the d—d son of a bitch, if he did not 
give up the trunk he would cut his G-d d-d heart out, and 
skin him, and hang his skin upon the fence to dry; that 
Draper knocked him down, and inflicted the wounds of 
which he, Gilbert, believed he was dying.” 

It is urged as an objection to the evidence that no proper 
foundation ,had been laid for its introduction, and that all 
spying pecua- that portion of the statement made by Gil- 
— bert, relating to what occurred two or three 
weeks anterior to the difficulty in which he was stabbed, 
and all that he said in regard to a quarrel about a trunk, 
and the threats of Draper previously made, was incompe- 
tent, even though the State had laid a proper foundation 
for the introduction of the dying declaration of the de- 
ceased. We think that a proper and sufficient foundation 
had been laid for the admission of Gilbert’s statement, for 
previous to his making it, and on the same night it was 
made, his attending physician testified that he had informed 
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him that he could not get well, and that there was no ho 


for his recovery, and that Gilbert believed what he tolg . 


him. Gilbert also told witness Carter, at the time he made 
the statement, that he could not live till morning. There 
can be no doubt that the statements were made by Gilbert 
after he had abandoned all hope of recovery, and in view 
of death, then impending. There was, therefore, no error 
committed by the court in admitting what Gilbert said at 
that time, so far as his statement related to and was cop. 
fined to what was said and done when he was fatally 
wounded by the defendant. 

It seems to be well established law that dying declara. 
tions are admissible as to those facts and circumstances 


QA cue, constituting the res geste of the homicide, 


but as to all other matters occurring anterior to the kill 
ing, and not immediately connected with it, they are inad- 
missible. In 1 Green. Ev., Sec. 156, it is said, “it is now 
well settled that dying declarations are admissible as such, 
only in cases of homicide, when the death of the deceased 
is the subject of the charge, and the circumstances of the 
death are the subject of the dying declaration.” We have 
not been able to find any case where such evidence has 
been given a wider scope than is laid down in the above 
rule. In the case of Leiber v. Commonwealth, 9 Bush. 11, it 
was held that dying declarations should be restricted to 
the act of killing, and the circumstances immediately at 
tending it, and forming a part of the res geste. In that 
case the declarations given in evidence, not only condueed 
to identify the defendant as the perpetrator of the homi- 
cide, and the circumstances immediately attending it, but 
it also purported to disclose former and distinct transae 
tions, from which the jury might have inferred malice on 
the part of the defendant. Hardin, Justice, in delivering 
the opinion, says: “the court erred in admitting a part of 
the dying statements, however competent the evidence may 
have been, and for that cause, if for no other, the judg- 
ment should be reversed.” In the case of Moses (a slave) 
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yp. The State, 35 Ala. 421, the defendant was charged with 
killing one Martin Oaks, an overseer. On the trial, the 
dying declarations of the deceased were admitted, giving 
the circumstances attending the homicide, in giving which, 
deceased stated “ that Moses, the defendant, was the only 
slave on the plantation at enmity with him,” and that 
“Moses was arunaway.” In the opinion of the court it 
js said that the declarations by deceased, that Moses was 
the only slave on the place at enmity with him, and that 
Moses was a runaway, do not fall within the principle 
admitting dying declarations, and the court in admitting 
them erred. The enmity of the defendant towards deceased, 
of which previous threats and previous attempts to com- 
mit the same act would have been, evidence in the 
ease, pointing to the accused as the guilty party, was a 
fact extrinsic to the circumstances attending the homicide. 
The judgment was reversed for that error; so also in the 
following cases: Johnson v. The State, 17 Ala. 618; Ben. v. 
The State, 37 Ala. 103. 

In the case of The State v. Shelton, 2 Jones (N. C.) 360, 
the deceased, in making his dying declarations, stated tha: 
two or three hours before the rencounter in which he re- 
ceived the blow, which caused his death, he had had a 
difficulty and quarrel with the defendant. This latter 
declaration was admitted, and for the error in admitting it, 
the judgment was reversed and a new trial awarded, tho 
court holding that dying declarations must be restricted to 
the act of killing, and the circumstances immediately at- 
tending the act and forming a part of the res geste. In 
the case of Nelson v. The State, 7 Humph. 542, the defend- 
ant was indicted and convicted for the murder of one Sel- 
lers. On the trial the following dying declarations of 
deceased were admitted: “That Nelson, the prisoner, 
had stabbed him; that Nelson had tried to kill him two or 
three times before.” It was held that dying declarations 
were admissible from the necessity of the case to identify 
the prisoner and establish the circumstances of the res 
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geste or direct transaction from which death resulta, 
When they relate to former and distinct transactions, they 
do not come within the principle of necessity. In the cage 
of Hackett v. The People, 54 Barb. 370, the dying declara. 
tions of deceased were admitted. They contained not only 
an account of the transaction which terminated in the 
death of the deceased, but also other facts, and among 
them the statement “that Hackett, the defendant, had 
often threatened to kill him.” The prisoner’s counsel ob. 
jected to reading the whole statement, admitting that g 
portion might be read. This objection was overruled, 
Ingraham, Justice, delivering’ the opinion of the court, 
in speaking of that portion of the declaration in which 
deceased stated “that Hackett had often threatened to kil] ’ 
him,” observed that “this statement was clearly open to 
the objection that it did not relate to the transaction from 
which the death resulted,” and adds that its effect on the 
jury may have been very injurious. “The prisoner was on 
trial for his life, and the whole question, whether he could 
be convicted of murder in the first degree, was to be de 
cided by proof of prior ill-will, or prior cause for a pre 
meditated act. It seems to me to be a dangerous precedent 
to extend the rule which admits dying declarations, made 
under conviction that the party must die, beyond the im- 
mediate transactions which led to his death. The evidence 
referred to should not have been received and the judg- 
ment should be reversed.” The limits prescribed to the 
admissibility of dying declarations in the rule as laid down 
by Greenleaf, supra, and as illustrated in the adjudicated 
cases above alluded to, in which the rule has been praeti- 
cally applied, necessarily lead to a reversal of the judg- 
ment in this case,on the ground that only so much of 
Gilbert’s dying declaration as related to the killing and 
the facts and circumstances attending it, and constituting 
a part of the res geste, should have been allowed to goto 
the jury. The cause in other respects seems to have been 
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well tried. Judgment reversed and cause remanded, in 


which the other judges concur. 
REVERSED, 





GRAGG ET AL. V. GRAGG ET AL., APPELLANTS. 


Homestead : DOWER: ESTOPPEL: RES JUDICATA. A widow entitled to 
a homestead estate in land of her deceased husband, is not pre- 
cluded from claiming it by the fact, that dower has already been 
assigned to her out of the same land, and that she accepted the 
assignment without then preferring her claim of homestead. 


Appeal from Clay Circuit Court—Hon. Grorczr W. Dunn, 
Judge. 


This is a suit for partition of land among the heirs of 
Benjamin Gragg, who died in June 1871, seized and pos- 
sessed of a tract of 164 acres, embracing the land in ques- 
tion. At that time, and for many years prior thereto, he 
and his wife, Nancy, one of the defendants in the present 
case, with their children, were living upon said land, using 
and occupying it as a homestead. In 1872, his executor 
instituted proceedings for the admeasurement and assign- 
ment of dower to the widow, which resulted in setting 
apart to her 48 acres of the tract, including the dwelling 
house. Being ignorant of her rights in the premises, she 
filed no answer, and default was taken against her. From 
that time her possession did not extend beyond the 48 
acres, the executor and heirs assuming control of the, re- 
mainder of the tract. In the present suit she claims a 
homestead out of the same 164 acre tract. The statute 
provides that “the commissioners appointed to set out 
such homestead shall, in cases in which a right of dower 
shall also exist, also set out such dower; and they shall 
first set out such homestead, and from the residue of the 
real estate of the deceased, shall set out such dower; but 
the amount of such dower shall be diminished by the 
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amount of the interest of such widow in such homestead; 

_and if the interest of such widow in such homestead shall 
equal or exceed one-third of all the real estate of which 
such housekeeper or head of a family shall have dieg 
seized, no dower shall be assigned to such widow.” Wag, 
Stat. 698, § 6. 


Simrall § Sandusky for appellant. 


1. On the death of Benjamin Gragg, owning the land 
in controversy, and occupying the same with his wife as g 
homestead,—as alleged in the separate answer of Naney 
Gragg, and admitted by the demurrer thereto,—a fee sim- 
ple title to a homestead, not exceeding $1,500 in value, 
passed at once, by operation of law, to Nancy Gragg, the 
pleadings admitting there were no minor children. No 
election on the part of Nancy Gragg, either of acceptance 
or renunciation, was necessary in order that said estate , 
should vest. It vested in the same manner that title vests 
by descent in heirs. Judicial action might be necessary in 
determining the boundary and physical extent of the home- 
stead, but, as to the estate itself, the statute is positive that 

it “shall pass fo and vest in such widow and children.” The 

demurrer to the separate answer of Nancy Gragg presents 
the question whether a widow, who has had dower assigned 
her in the manner above stated, can, afterwards, in a suit 
for partition among the heirs of the decedent, claim her 
homestead estate. On this question counsel cited, in addi- 
tion to the authorities discussed in the opinion of the court, 
Thompson v. Renoe, 12 Mo. 157; Crenshaw v. Creek, 52 Mo; 
101. 

2. The appellant’s claim is not res judicata, by virtue 
of the assignment of dower. Bouv. Law Dict., Tit. Res 
Judicata; Rice v. King, 7 John. 19; Johnson v. Smith, 8 
John. 383; Cromwell v. County of Sac., 4 Cen. Law J. 416; 
8. C. 94 U. 8. 351; Ridgely v. Stillwell, 27 Mo. 128; Duncan 
v. Holcomb, 26 Ind. 378; People v. Supeivisois, 27 Cal. 655; 
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Spencer v. Dearth, 43 Vt. 98; Potter v. Baker, 19 N. H. 167; 
Hunter v. Davis, 19 Ga. 415; Steam Pkt. Co. v. Sickles, 24 
How. 33; Tams v. Lewis, 42 Penn. stat. 410; Church v. 
Chapin, 35 Vt. 231. 

- §. There is no estoppel in this case. The land remains 
as it was on the death of Benjamin Gragg. No one has 
been misled by any act of the appellant; no equity can be 
invoked anywhere against her claim. TZaylor v. Zepp, 14 
Mo. 482; Newman v. Hook, 37 Mo. 207. 

4. If the respondents rely simply on a waiver, the ap- 
pellant alleges she was unacquainted with her real rights ; 
a waiver is a voluntary relinquishment of what might be 
enforced ; it is an intelligent act, based upon a knowledge 
of facts; that Nancy Gragg owned a fee simple estate in 
this land was a fact with which she was unacquainted; she 

could not therefore have voluytarily relinquished it. 








Henry Smith for respondent. 


Could Nancy Gragg, more than three years after the 
48 acres was set off to and accepted by her, as her dower 
in the 164 acres, and after she had removed from and aban- 
doned to the heirs the remainder of the 164 acres, right- 
fully and legally institute other proceedings in the same 
court for a homestead in such remainder? Her dower of 48 
acres is not included in the petition for partition. It is true 
that Sec. 6 of the Homestead Law gives the widow both 
dower and homestead, but requires that the same commis- 
sioners, at the same time, shall set off both. The law nowhere 
provides that other commissioners, at other time may set off 
homestead after dower has been assigned. When, there- 
fore, the suit was brought in the circuit court to set off her 
dower, she was bound to assert any other claim she might 
have in the subject matter of the suit. Having failed then 
to make any claim to the residue, and having removed 
from and abandoned same to the heirs, who have now in- 
curred the expense of a suit to partition same, she is 
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estopped from claiming any further interest in the residue, 
Wright v. Dunning, 46 Ills. 271; Bates v. Bates, 97 Mass, 399, 
She waived her right to a homestead. Davis’ appeal, 34 — 
Penn. Stat. 256; Baskin’s appeal, 38 Penn. Stat. 65. 


Henry, J.—Under the homestead law, when Benjamin 
Gragg died, his widow, Nancy Gragg, took the same estate 
in the homestead of which her husband died seized. See, 
5, Wag. Stat., 698; Skoutenv. Woods, 57 Mo. 880. And ag 
was said in Bates v. Bates» 97 Mass. “There is nothing 
inconsistent in her right to both dower and homestead in 
the same estate.” Our statute recognizes both as subsist. 
ing rights of the widow on the death of her husband; 
but it is contended that, as the statute requires the same: 
commissioners at the same time to set off both, if they 
only set off one, the right to,the other cannot afterwards 
be asserted. In Doane v. Doane’s heirs, 33 Vermont 650, it — 
was held that although the homestead law of that stato 
provided that the dower should be first set out, and then 
the homestead, the statute was not so imperative as that the 
omission to observe this order of setting them out would 
vitiate either. Is the widow in the case at bar estopped 
from claiming her homestead by the assignment of her 
dower in the premises, and her acceptance of the land allot- 
ted te her and by moving and residing thereon? In Doane 
v. Doane’s heirs, the widow’s dower was, on her application, 
set off to her in June, 1857, and nearly two years elapsed 
before she applied to the probate court to set off her home- 
stead. Although the law of Vermont required the home- 
stead to be first set out, and on her application the dower 
was first assigned, and notwithstanding she herself applied 
for assignment of dower, yet the court held that she was 
entitled also to the homestead. In Monk v. Capen,5 Allen 
146, and Mercier v. Chace, 11 Allen 194, the same doctrine 
was maintained by the Supreme Court of Massachusetts. 
Bates v. Bates, 97 Mass. 375, is cited as an authority to the 
contrary, but in that case Hoar, J., observed: “ If the peti- 
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tioner had procured the homestead, to which she was enti- 
tled, to be set off to her upon the death of her husband, 
she might afterwards have claimed her dower.” In that 
ease, after she had been allowed, in lieu of dower, one- 
third of the rents, issues and profits of the whole land, as 
a tenant in common with the other owners, she sold her 
dower interest to the plaintiff, Geo. Bates, who claimed 
the land under a mortgage made by her husband. The 
court said: “He,the purchaser of her dower interest, is 
therefore entitled to one-third of the rents and profits of 
the whole land, and she can do nothing to impair the grant 
she has made.” Again, “When the assignment of dower, 
before any homestead was set out, created this peculiar 
tenancy in common by the act of the tenant in dower, and 
she afterwards conveyed her interest as tenant in common, 
we think that she had by her own act, made it impossible 
to assign to her any separate part of the tract by metes 
and bounds as a homestead, and must be held to have re- 
linqguished her claim.” It will be seen that the court 
regarded her act as rendering it impossible to set out her 
homestead by metes and bounds, and the reasons given by 
the court for holding that she was not entitled to a home- 
stead, furnish no support whatever for the position taken 
by the respondents, while the doctrine of the cases of 
Monk v. Capen, and Mercier v. Chace, is expressly approved 
in the opinion. 

Wright v. Dunning, 46 Ill. 272, is similar in its facts to 
Doane v. Doane’s heirs. The widow and heirs were parties 
to a partition suit, and she received a yearly allowance of 
$250 in lieu of dower, payable annually during her life, and 
made a charge upon the land by the judgment. She op- 
posed the division of the land, and insisted that it should 
be sold, subject to the charge of her yearly allowance, and 
never, directly or indirectly, claimed any other interest in 
the land until after the sale under the judgment in the par- 
tition suit. The court decided that against the purchaser, 
inder the judgment, she could not assert her homestead 
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right. The assertion of that’ right would have been g 
fraud upon the purchaser. She was a party to the parti. 
tion suit; had decreed to her, in lieu of dower, a yearly 
allowance of money, which was made a charge upon the 
land. She urged its sale, instead of a partition in kind, 
and to have allowed her against an innocent purchaser 
homestead in the premises, under such circumstances, 
would have been inequitable. But in this case there is no 
estoppel; there are none of the elements of estoppel. Her 
conduct deceived no one, and her success here will abridge 
the rights of no one. The heirs will get all they are enti- 
tled to under the law. Under the impression that the 
homestead right would not be claimed, or that the dower 
interest was all that the widow was entitled to, they have 
invested no money, nor done any act whatever to embarrass 
them, if she succeeds. We do not say that the widow may 
not, by her conduct, be estopped from asserting her home- 
stead right. We are satisfied that she may, and Wright», 
Dunning, supra, was a case in which the doctrine of estop- 
pel was properly applied, but there is nothing in the case 
at bar which would justify a resort to that doctrine to pre- 
vent the widow of Benjamin Gragg from recovering her 
homestead in the premises in question. Nor can it be 
maintained that the proceeding to assign her dower oper- 
ated as res adjudicata on her homestead claim. That was 
not a proceeding, as in a partition suit, to determine the 
rights of all parties interested in the land. It was a pro- 
ceeding commenced by the executor, and had but one ob- 
ject, the ascertainment and allotment of the widow’s dower. 

With the concurrence of ail the judges the judgment 
is reversed and the cause remanded, with directions to pro- 
ceed in conformity to this opinion, and in setting off to 
the plaintiff her homestead in the premises, that the com- 
missioners be charged to adjust the dower and the home- 
stead as is provided for in section 6 of the homestead act. 


- REVERSED. 
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STATE TO USE OF GILBREATH, PLAINTIFF IN Error v. Bunce 
ET AL. 


Conflict of Laws: tnrancy. An order of a court of another state 
made in conformity to a statute of that state, and purporting to 
relieve an infant residing in that state from the disability of non- 
age, can have no operation in Missouri. 


Error to Cooper Circuit Court—Hon. Groraz W. Miner, 
Judge. 


Rice and Johnson for plaintiff in error. 


The State of Arkansas possesses exclusive sovereignty 
and jurisdiction within its own territory, over all persons 
resident therein. Story on Con. of Laws; 7th Ed., § 18; 
Minor v. Cardwell, 37 Mo. 350. Relator being a citizen of 
Arkansas, and a minor, the probate court, by the terms 
and for the purposes contemplated in the act, was possessed 
of jurisdiction over him, and properly exercised the power 
conferred in removing his disability of non-age. The status 
of every person is determined and governed by the law of 
his domicil. Story on Con. of Laws, 7th Ed., §§ 18, 66, 
55. Personal and movable property is governed by the 
law of the domicil of the owner, wherever it may be situ- 
ated. Minor v. Cardwell, supra. Relator being of the age 
of majority for the purpose of demanding, suing for and 
collecting the claim in suit, under the law of Arkansas, is 
also of legal age for this purpose in Missouri. Story on 
Con. of Laws, 7th Ed., § 51. Hence, though a minor un- 
der the age of 21 years, he has a right and the rule of com- 
ity, between this State and Arkansas, accords to him age 
of majority for the purpose specified; and for the purpose 
in this suit, he is to be regarded as of the age of majority. 


Drdffen § Williams for respondent. 


The order of the probate court of Arkansas, acting under 
the act of the Legislature of that State, could have no extra 
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territorial force, and is of no validity in Missouri. Story on 
Con. of Laws, 3rd Ed., p. 189, § 103. The order of the pro. 
bate court of Arkansas does not purport to declare Wij. 
lie Gilbreath of age, nor is it to have any efivct in that state, 
It relates purely to property in Missouri, and is an attempt 
by the courts of Arkansas to annul a statute of our state, 
and hence is of no validity here. W.S., p. 672, $1; p, 
681, § 48. Each state is sovereign within its own jurisdic. 
tion, and its laws are supreme as to property within its 
limits, and a mere order of a foreign tribunal authorizing 
the relator to do an act, which our law says he is incapaci- 
tated to do, can have no effect here. Certainly the “lez 
fori” governs as to the proceedure and practice in this 
ease. That the relator is an infant appears upon the face © 
of the petition, and he does not appear by next friend, and 
this alone is sufficient ground for demurrer. Higgins», 
Hannibal § St. Joe. R. R., 36 Mo. 418. 


Suerwoop, C. J.—Suit upon the defendant’s bond as — 
curator of the estate of the relator. The petition avers 
that the relator, Willie Gilbreath, is an infant, under the 
age of twenty-one years, and is now a resident of Wash- 
ington county, in the State of Arkansas, and that Bunee 
is the curator of his estate, acting under appointment of 
the probate court of Cooper county, Missouri, and has in 
his hands, as curator, notes and money amounting to the 
sum of two thousand dollars; that the General Assembly 
of the State of Arkansas by an act approved February 18, 
1869, entitled “ An act to confer upon the probate and 
circuit courts of the State of Arkansas certain powers for 
removing legal disabilities of minors;” empowered the 
several probate courts of the state to authorize any person 
who is a resident within their jurisdiction, and who is un- 
der twenty-one years of age, to transact business in general, 
or any particular business specified, in like manner and 
with like effect as if the act or thing was done by a person 
above that age, and that such act should have the same — 
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force and effect as if done by a person of full age; that in 
pursuance of said act the probate court of Washington 
county, Arkansas, at its September term, 1875, ordered 
and adjudged that the disability of non-age of said Willie 
Gilbreath be removed, “so far as to authorize him to de- 
mand, sue for and receive all moncys belonging to him in 
the State of Missouri, in the hands of his curator or any 
other person, and to execute releases therefor in the same 
manner as if he was of full age;” that by virtue of said 
act and judgment the legal disability of non-age was re- 
moved so far as to authorize him to demand, sue for and 
receive all money belonging to him in the hands of his 
curator in the State of Missouri. The petition then sets 
out the bond of defendant Bunce, as curator, and for 
breach thereof, alleges the refusal of Bunce to pay over 
the money upon demand, and asks judgment for the 
amount in his hands. The suit is prosecuted by plaintiff 
in his own name and he appears thereto by attorney. 

The defendants demurred to this petition, alleging as 
grounds thereof, that the petition showed upon its face 
that Willie Gilbreath was an infant under 21 years of age, 
and that he could not prosecute this suit by attorney, but 
must do so by next friend; that 1t also showed that Bunce 
was lawfully possessed of the money, and therefore stated 
no cause of action; that the act of the Legislature and the 
order of the probate court of Arkansas was of no validity 
in this state, and could not affect the property under 
Bunce’s control; and lastly, because the petition stated no 
cause of action. The petition was held insufficient, final 
judgment entered for defendant, and the case comes here 
by writ of error. The demurrer was well taken in that 
the petition showed upon its face that the party to whose 
use this suit is brought, is an infant under the age of 21 
years, and does not appear by guardian in conformity to 
statutory regulation. (§ 6, p. 1014, Wag. Stat.; Ib. § 1, 
et seq., p. 1003; Higgins v. R. R. Co., 36 Mo. 419; Jones v. 
Steele; Ib. 324; Copeland v. Yoakum, 38 Mo. 349.) But the 
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demurrer was well taken for a far weightier reason, a reg. 


son going to the very foundation of the suit. The Legis. 
lature of Arkansas did not possess the power to pass g 
law to override and control our laws; no more could jt 
authorize the probate court of Washington county to de 
this. (Smith v. McCutchen, 88 Mo. 415; Story on Con. of 
Laws, §§ 539, 18, 103.) Our own statutes (1 Wag. Stat., 
p. 672, § 1, and p. 681, § 48,) provide when infants shall 
attain their majority, and they must be our guide, and not 
the laws that emanate from a foreign jurisdiction. Judg- 


ment affirmed. All concur. 
AFFIRMED, 





Tue State v. Gassert, APPELLANT. 


1. Murder in the Second Degree: presumprTion or. From the sim- 
ple act of killing, the law presumes murder in the second degree, 
It is equally well settled that an intention to kill, is one of the ele- 
ments of murder in the second degree, and that one can not be con- 
victed of that offense unless he intentionally committed the homi- 
cide. 

2. Manslaughter in the Second Degree. Where there was an 
altercation between defendant and deceased, and, in a heat of pas- 
sion, defendant struck deceased a blow on the head with a stick, 
which resulted in the death of deceased, held, that the trial court 
committed error in refusing to instruct the jury as to manslaughter 
in the second degree, when asked to do so by defendant. 


Appeal from St. Louis Court of Appeals. 


F. D. Turner, for appellant. 


In order to constitute murder in the second degree, under 
our statutes, there must at least be an intent to kill, infera- 
ble from all the facts and circumstances in the case. State 
v. Foster, 61 Mo. 549; State v. Hudson, 59 Mo. 135; State v. 
Underwood, 57 Mo.40. Whenever there is any doubt as to 
the grade af the offense, it is the duty of the court clearly 
and distinctly to instruct the jury as to the law, defining 
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the several grades of homicide, and then to leave the jury 
to find from the evidence of which particular grade the 
defendant is guilty. Archbold’s C. L. P. & P., p. 918; 
Crawford v. State, 12 Geo. 142; State v. Kirkwood, 8. C. 
(Rec.) 14, p. 230. The court erred in refusing to instruct 
as to manslaughter. 


Jackson L. Smith, Attorney General, for respondent 


From the simple act of killing, the law presumes it to 
be murder in the second degree. State v. Foster, 61 Mo. 
549. The evidence does not show the defendant guilty of 
any of the four several grades of manslaughter defined by 
our statute, and unless the defendant is guilty of murder, 
he is guilty of no crime known to our laws. The instruc- 
tions relating to murder in the second degree are copied, 
word for word, from the instruction given in the case of 
State v. Joeckel, in which the court said that it was a clear, 
accurate and precise definition of murder in the second 
degree, and correctly pointed.out the distinguishing feature 
between the two grades of murder. 44 Mo. 234. 

Counsel for appellant now contends that there can be 
no murder in either degree, unless a specific intention to 
kill existed at the time the fatal blow was given. If this 
is so, it is manifest that murder in the second degree is an 
offense entirely different from murder as the word is used 
by the common law writers, and what is murder at common 
law is a crime in this state for which no punishment is 
provided, or at best, is but a misdemeanor. It may be that 
among the many murder cases in the Missouri Reports, the 
appellant’s counsel may find some dicta here and there 
holding that only the intentional killing of a human being 
is murder. But, since the case of State v. Joeckel, supra, has 
been decided, it has never been criticised nor mentioned 
with disapprobation. On the contrary, it was expressly 
sanctioned in cases of State v. Saunders, 53 Mo. 234, and 
State v. Hudson, 59 Mo. 135. The theory of the case of 
State v. Joeckel, is in full harmony with the late cases of 
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State v. Lane, 64 Mo. 319, and State v. Evans, 5 Cent. L. J, 
12. When A kills B, the law presumes that the crime jg 
murder in the second degree, from the simple act of killing, 
State v. Evans, supra, and cases cited. 

In order to make the crime murder in the first degree, 
circumstances must be proved from which the intent to 
kill, deliberation and premeditation may be inferred. State 
v. Foster, supra. If it it said that the intention to kill is of 
the essence of murder in the second degree, it would be 
practically impossible to convict of any grade of crime one 
who committed homicide under the circumstances of the 
case at bar. It does not come within any of the degrees 
of manslaughter, and therefore, if the case of State », 
Joeckel, and all the subsequent cases are erroneous, then in 
case of a murderous blow with a stick, given without any 
provocation, and resulting in death, the homicide would 
go scot free. To say that this.is the law of Missouri, is 
absurd! The deduction from all these cases is, that to 
convict of murder in the first degree in Missouri, there 
must be an intention to kill, to be inferred at least from the 
circumstances of the case; to convict of murder in the 
second degree, that degree of malice must appear, or be 
inferable from the circumstances, which the common law 
requires in cases of murder, but the intent actually to kill 
may or may not exist. It is not of the essence of the 
crime of murder in the sccond degree under our statute, 
It must exist in murder in the first degree, and is not incon- 
sistent with murder in the second degree. 





Henry, J.—It has so often been decided by this court 
that, from the simple act of killing, the law presumes murder 
1. murper x tae in the second degree, that it is no longer an 
presumption of. Open question, in this state, whatever doubts 
may have been formerly expressed on the subject. State o. 
Holme, 54 Mo. 153; State v. Hudson, 59 Mo. 137; State», 
Foster, 61 Mo. 552; State v. Kring, 64 Mo. 594; State v. 


Lane, 64 Mo. 319. Speaking for myself only, I think it 
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extremely difficult to reconcile the doctrine with those 
eases,in which it has been held by this court, that pre- 
meditation means thought of beforehand for any length of 
time however short ; that malice is the intentional doing of 
a wrongful act without just cause or excuse, and that 
willful means intentional; but it must now be taken as 
settled notwithstanding this seeming conflict between the 
eases. The case of the State v. Joeckel, 44 Mo. 234, in 
which a different doctrine was announced, was substan- 
tially, though not expressly, overruled in the State »v. 
Holme, 54 Mo. 153; State v. Hudson, 59 Mo. 137, and the 
State v. Foster, 61 Mo. 552; in which the opinions of the 
court were delivered by the same judge, Wagner, who 
delivered that in the State v. Joeckel. These cases were fol- 
lowed in the State v. Lane, and the State v. Kring, and this 
court is not inclined to re-open. the question. 

We think it equally well settled by the adjudged 
eases in this State, that an intention to kill is one of the 


2 uaxstacuter elements of murder in the second degree, and 
IN THE SECOND DE- ° . 
GREE. that one cannot be convicted of that offense 


unless he intentionally committed the homicide. See cases 
above cited. In this case the jury were instructed that 
“if the party killing did not intend to kill, but assaulted 
and killed with malice, as that term is known to the law, 
then the offense is murder in the second degree.” The 
defendant was convicted of murder in the second degree. 
The Court of Appeals, by Bakewell, J., in his able opinion 
says: “If it is said that the intention to kill is of the 
essence of murder in the second degree, it might become 
practically impossible to convict of any grade of crime 
one who committed homicide under the circumstances of 
the case at bar.” If the question were an open one, that 
consideration would be of great weight in determining the 
proper construction of that section of our statute, which 
makes the distinction betwixt murder in the first and mur- 
der in the second degree ; but taking it as settled by repeat- 
ed decisions of this court, and correctly, that an intention 
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to kill is of the essence of murder in the second degree, 
it is not for this court, or the Court of Appeals, to make 
laws for the punishment of an act for which the legislature 
has not seen proper to provide a punishment. But we 
think there is no ground for the apprehension expressed by 
the Court of Appeals. 

Section 11 of Art. 2 of the act in relation to crimes 
and punishment, defines manslaughter in the second degree 
to be the “killing of a human being without a design to 
effect death, in a heat of passion, but in a cruel or unusual 
manner, unless it be committed under such circumstances 
as to constitute excusable or justifiable homicide.” See, 
13 defines manslaughter in the third degree to be “the kill. . 
ing of another in a heat of passion without a design to 
effect death by a dangerous weapon, in any case except 
such wherein the killing of another is justifiable or excusa- 
ble.” In this case there was altercation between defendant 
and deceased, and in a heat of passion defendant struck 
deceased a blow on the head with a stick, which resulted in 
the death of the deceased. The court was asked to instruct 
the jury in regard to manslaughter in the second and third 
degrees, which the court refused. We are of opinion that 
the jury should have been instructed as to manslaughter 
in the second degree, and because the court refused so to 
instruct, and told the jury that whether defendant intended 
to kill deceased or not, they might find him guilty of 
murder in the second degree, the judgment of the Court 
of Appeals is reversed, and the cause remanded to the 
Saint Louis criminal court. All concur. 


REVERSED. 
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Tue Strate v. ABLE, APPELLANT. 


Continuance: DILicENcE. A conviction in a capital case will not 
be reversed, because the trial court overruled a motion for a con- 
tinuance made after the case had been pending for three years, 
and based on the absence of witnesses, unless it is shown that the 
defendant has used the utmost diligence to procure their testimony. 
Statute: uNconstiTuTIONALITY. The unconstitutionality of a stat- 
ute must appear beyond a reasonable doubt, before the courts will 
pronounce it void. 

Special Judge. The act of 1877 authorizing the trial of a crimi- 
nal cause, pending in any circuit court, by a special judge selected 
by the attorneys of the court from their own number, when the judge 
of the court is of kin to the defendant, or is interested or preju- 
diced, or has been of counsel, or will not give defendant a fair trial, 
is constitutional. (Sess. Acts 1877, p. 357.) 

Testimony of Deceased Witness: crimrNnat PRAcTICE. When 
it is shown that a person who testified on a former trial of a crimi- 
nal case, has since died>his testimony then given may be proved 
and received in evidehce. A witness called to prove what the tes- 
timony was, need not give the exact words of the deceased wit- 
ness, but may give the substance of what he said. 


CASE ADJUDGED. It appearing on a second trial of a capital 
case that a witness who testified at the first trial, had since died, a 
bill of exceptions agreed to at that time both by the State’s attor- 
ney and the counsel for the defendant, and signed by the judge 
who tried the case, was allowed to be read in evidence as the testi- 
mony of the deceased witness, proof having been made that it 
embodied the substance of his testimony, though it was not shown 
* to be all he said, or in the very language that he used; and for the 
purpose of identifying the testimony a witness was allowed to look 
at the bill of exceptions, in order to refresh his memory as to the 
name of the deceased witness. 


Appeal from Jasper Circuit Court—The case was tried be- 
fore SamueL G. WI.iAMs, Esg., sitting as Special Judge. 


W. C. Robinson, T. B. Haughawout and Wm. H. Phelps 
for appellant. 


I. The constitution, Sec. 25 Art. 6, requiring that cir- 
cuit judges shall be elected by the qualified voters of each 
circuit, the act of May 19, 1877, acts of 1877, page 357 in 
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so far as it authorizes the election of a special judge by the 
members of the bar is unconstitutional. Winchester v. Ayres, 
4 Greene (Iowa) 104; Van Slyke v. Trempealeau Co, 
Farmers Mut. Fire Ins. Co., 89 Wisc. 390; Cohen v. Hoff, 3 
Brevard (8. C.) 500. Section 29 of article 6 of the consti. 
tion does not authorize the legislature to provide a differ. 
ent qualification or mode of electing circuit judges, and 
give it authority to change the manner or way of holding 
court by a constitutionally qualified and elected judge. 

II. The State should have shown that the defendant 
was present at the time the deceased witness testified, all 
authorities agreeing that the accused must be present 
when the testimony is given. State v. McO’ Blenis, 24 Mo, - 
402. The rule in civil cases that the testimony preserved 
in the bill of exceptions may be read on a subsequent trial 
has no application in a criminal case. Kean v. Common- 
wealth, 10 Bush (Ky.) 190. The witness had no right to 
refresh his memory by the bill of exceptions. 1 Greenleaf 
on Ev. 194. The objection that a proper foundation for 
the introduction of the bill of exceptions had not been laid 
was sufficient in a criminal case. State v. O’ Connor, (infra 
p. 374). The court having permitted the bill of exceptions 
signed by bystanders to be filed, its truthfulness cannot be 
questioned. Norton v. Dorsey (infra p. 376). 


J. L. Smith, Attorney General, for the State. 


I. The first point relied on by appellant, is, that the 
act of May 19, 1877, is unconstitutional, and the solution 
of this question involves a construction of sections one 
and twenty-nine of article six of the Constitution of 1875. 
Section one provides that “the judicial power of the State 
as to matters of law and equity, except as in this constitution 
otherwise provided, shall be vested in a Supreme Court, &e., 
circuit courts, &c. Section twenty-nine provides that in 
certain cases, a judge of one circuit may call in the judge 
of another to hold a term or a part of a term of court for 
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him, and “in all such cases, or in any case where the judge 
cannot preside, the General Assembly shall make such additional 
provision for holding court as may be found necessary.” We 
think that section one vests the judicial power of this state 
in the various courts therein named, and such other person 
or persons as are provided by the General Assembly by 
virtue of any other provision of the constitution, and that 
consequently any act passed by the General Assembly by 
virtue of such other provision, cannot be said to be in con- 
flict with section one. Section twenty-nine confers upon 
the General Assembly power to provide such laws for hold- 
ing court as it may find necessary, “in any case where the 
judge cannot preside.” The act of May 19, 1877, supra, in 
‘effect provides, that “ when the judge of the court in which 
such case is pending, is near of kin to the defendant by 
blood or marriage, or when the offense charged is alleged 
to have been committed against the person or property of 
such judge, or some person near of kin to him, or when 
the judge is in anywise interested or prejudiced, or shall 
have been of counsel in the cause, or when the defendant 
shall make and file an aflidavit, &c, that such judge will 
not afford him a fair trial,” a special judge to try said cause 
shall be elected as therein provided, and is in effect a legis- 
lative finding, that these are cases “ where the judge cannot 
preside,” and that it was “ necessary” to make this “ addi- 
tional provision for holding court.” Carpenter v. Montgom- 
ery, 7 Blackf. 415; People v. Smith, 21 N. Y. 595. 

II. The rule’is well settled that “no court is author- 
ized to declare an act of the Legislature void without being 
able to point out some specific clause in the constitution to 
which it is repugnant.” Hamilton v. St. Louis Co. Court, 15 
Mo. 20; Stephens v. St. L. N. Bk., 43 Mo. 385; State ex rel., 
fc. v. C. G. § S. L. R. R., 48 Mo. 468; North Mo. R. R. v. 
Maguire, 49 Mo. 490; County Court, §c., v. Griswold, 58 Mo. 
175; Sears v. Cottrell, 5 Mich. 251. 

Ill. The identity of the testimony of the deceased 
witness, Holliday, was sufliciently established, and the 
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evidence was admissible. The rules which govern civil 
eases as to receiving evidence of deceased witne 

are also applicable to criminal cases. State v. Baker, 
24 Mo. 437; State v. Houser, 26 Mo. 431; State v. Har. 
man, 27 Mo. 120; Summons v. State, 5 Ohio St. 325; 
Greenwood v. State, 35 Texas 587; Davis v. State, 17 Ala, 
854; Morris v. Hammerle, 40 Mo. 489; Rhine v. Robinson, 
8 Casey 30; P. & R. R. R. v. Spearen, 47 Pa. St. 306 ; 
Brown v. Commonwealth, 73 Pa. St. 321; Van Buren v. Cock. 
burn, 14 Barb. 118; Adair v. Adair, 39 Ga. 75; People», 
Murphy, 45 Cal. 137; Marsh v. Jones, 21 Vt. 378 ; Downer 
v. Rowell, 24 Vt. 344; Whitcher v. Morey, 39 Vt. 459; 1 
Whart. Crim. Law, p. 667. To establish a rule excluding 
evidence which comes before the court so fully verified ag 
that offered in the present case, is to establish one “ which 
the imperfection of our nature in the structure of. the 
human memory will not warrant. It, in truth, excludes the 
thing which it proposes to admit, and at the same time 


opens a door for knaves to enter where honest men cannot 
approach.” 


Norton, J.—The defendant was indicted in the circuit 
eourt of McDonald county at the June term, 1874, thereof 
for murder in the first degree in killing one John L. Lane, 
The venue of the cause on application of the defendant 
was by order of said court, made at its October. term, 1874, 
changed to Jasper county, in which county defendant was 
put upon his trial at the September term, 1877, of the cir- 
cuit court of said county, which resulted in his conviction 
of the crime charzed in the indictment. 

Before the trial defendant presented an application for 
continuance, which was by the court overruled, to which 
exception was taken. 

He also presented his petition and affidavit for a change 
of venue upon the ground that the judge was so prejudiced 
against him that he could not obtain a fair trial. This ap- 
plication was adjudged sufficient, and thereupon the judge 
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made an order in pursuance of the act of 1877 for an elec- 
tion of a special judge to hear and try the cause. Sess. 
Acts 1877, p. 357. The election resulted in the choice of 
§. G. Williams, who presided in the cause, and conducted 
the trial of the same. 

During the trial the court over the objection of defend- 
ant admitted the evidence of one William Holliday, given 
upon a former trial of this cause, as preserved in a bill of 
exceptions, to be read to the jury, the said Holliday in the 
meantime having died. The action of the court in over- 
ruling defendant’s application for a continuance, in refusing 
to award a change of venue, and in ordering the election 
of a special judge to try the cause, and in admitting the 
evidence of the deceased Holliday, are the errors urged 
upon our attention by the counsel for defendant. 

The affidavit of defendant fails to disclose due diligence 
in procuring the attendance or the evidence of the wit- 
L conrixvance; H€S8es, on whose absence he based his applica- 
Diligence. tion for a continuance. He had no subpena 
issued for one of them, and took no steps to take the de- 
position of the other, who resided in Vernon county. This 
cause has been pending since June, 1874, and in such cases 
the application for continuance should show the utmost 
degree of diligence before this court would be justified in 
interfering with the discretion of the trial court in over- 
ruling it. The affidavit not disclosing this degree of dili- 
gence, there was no error in refusing to grant the prayer 
of it, and requiring defendant to submit to a trial. 

- In support of the second ground of objection it is 
urged with much plausibility that the act of the legisla- 
a stature: un. ture authorizing the election of a special 
constitutionality. judge to try causes where the presiding 
judge of the court is disqualified by reasons therein named, 
is unconstitutional. It may be observed, as preliminary 
to the consideration of the subject, that when we are 
asked to declare an act of the legislature unconstitutional, 
which has been passed with all the forms and ceremonies 
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requisite to give it force, the question should be approached 
with great caution, and considered with the utmost care 
and deliberation. The nullity and invalidity of such a law 
must appear beyond a reasonable doubt before we can ag. 
sume to pronounce it void. It has been held by this court 
“that no rule is better established than that acts of the 
Legislature are presumed to be constitutional until the con. 
trary plainly appears, and it is only when they manifestly 
infringe on some provision of the constitution that they 
can be declared to be void for that reason. In cases of 
doubt every possible presumption, not directly and clearly 
inconsistent with the language and subject matter, is to be 
made in favor of the constitutionality of the act.” (43 Mo, 
385; 48 Mo. 468.) The solution of such a question as js - 
here presented, ought not to be made by a resort to 
mere verbal criticisms, subtle distinctions, abstract reason- 
ing, or nice differences in the meaning of words. It hag 
been well said in case of Brown v. Buzan (24 Ind. 197), 
which involved a similar question upon a statute kindred 
to the one we are called upon to consider, “that the 
Legislature is peculiarly under the control of the popular 
will. lt is liable ‘to be changed at short intervals by 
elections. Its errors, therefore, can be quickly cured. 
The courts are more remote from the people. If we, by 
following our doubts in the absence of clear convictions, 
shall abridge the just authority of the legislature, there 
is no remedy for six years. Thus to whatever extent 
this court might err in denying the rightful authority 
of the law-making department, we would chain that au- 
thority for a long period at our feet. It is better and 
safer, therefore, that the judiciary, if err it must, should 
not err in that direction. If either department of the 
government may slightly overstep the limits of its con- 
stitutional powers, it should be that one whose official 
life would soonest end. It has the least motive to usurp 
power not given, and the people can sooner relieve them- 
selves of its mistakes. Herein is a sufficient reason that 
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the courts should never strike down a statute unless its 
conflict with the constitution is clear. The judiciary 
ought to accord to the Legislature as much purity of 
purpose as it would claim for itself, as honest a desire 
to obey the constitution, and also a high capacity to 
judge of its meaning.” Of course the constitution is above 
and paramount to all statutes, and where there is a 
manifest and clear conflict between the two, the former 
must prevail and the latter fall. These observations 
having been made to manifest the rule by which we shall 
be guided in reaching our conclusion we proceed to the 
consideration of the point raised. 

The act, the constitutionality of which is called in 
question, (Session Acts 1877, p. 357,) provides as follows: 

Sec. 1. Hereafter no change of venue shall be awarded 
in any indictment or criminal. prosecution in any circuit 
$. sreciausupes. OF criminal court in either of the following 
cases : 

First. When the judge of the court, in which such 
gase is pending, is near of kin to the defendant by blood 
or marriage. 

Second. When the offense charged is alleged to have 
been committed against the personal property of said 
judge or some person near of kin to him. 

Third. When the judge is anywise interested or pre- 
judiced, or shall have been of counsel in the case; or, 

Fourth, When the defendant shall make and file an 
affidavit, supported by the affidavit of at least two reputa- 
ble persons, not of kin to or counsel of the applicant, that 
the judge of the court in which said cause is pending, will 
not afford him a fair trial, or will not impartially decide 
his application for a change of venue. 

Sec. 2. Whenever in any cause an application shall 
be made for a change of venue for any one or more of the 
reasons above stated, it shall be lawful for such judge to 
hear such application, and immediately thereafter, by an 
order a" record to empower the members of the bar pres- 
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ent, to the number of three, or more, duly enrolled and 
licensed attorneys of this State, to proceed to the election 
of a special judge for the trial of the particular cange 
pending. Such election shall be held by the clerk of the 
court, who, in case of a tie, shall give the deciding vote, 
Such special judge, immediately after his election, shall 
take an oath to support the constitution of the United 
States and the State of Missouri, and to hear and try the 
particular case pending, without fear, favor or partiality, 

* * * Provided that nothing in this act 
shall be so construed as to permit the election of any at- 
torney for such special judge who is near of kin to the 
defendant or judge of said court by blood or marriage, or 
where the offense committed is alleged to have been com. 
mitted against the person or property of said attorney, or 
some person near of kin to him, or where such attorney is 
in anywise interested or prejudiced or shall have been 
counsel in the cause. 

The clause of the constitution which, it is claimed, 
gives warrant for the above enactment is as follows: (See, 
29, Art. 6.) “If there be a vacancy in the office of 
judge of any circuit, or if the judge be sick, absent, or from 
any cause unable to hold any term or part of term of court 
in any county in his circuit, such term or, part of term of 
court may be held by a judge of any other circuit, and at 
the request of the judge of any circuit, any term of court 
or part of term in his circuit, may be held by the judge of 
any other circuit, and in all such cases, or in any case 
where the judge cannot preside, the General Assembly 
shall make such additional provision for holding court as 
may be found necessary.” Giving to this language its or 
dinary and usual signification, it can scarcely be doubted 
but that it confers ample power on the Legislature to pass 
such a law as is here called in question. In order that 
this may be made more manifest, we will consider the see- 
tion as it stood in the constitution of 1865, and note the 
changes which have been made in it in our present organi¢ 
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law. The provision of the constitution of 1865, upon this 
subject, was as follows: “ If there bea vacancy in the office 
of judge of any circuit, or if he be sick, absent, or from 
any cause unable to hold any term of court of any county 
of his circuit, such term of court may be held by a judge 
of any other circuit, and at the request of the judge of 
any circuit, any term of court in his circuit may be held 
by the judge of any other circuit.” The section is materi- 
ally different from the section upon the same subject in- 
corporated in our present constitution, which has been 
copied herein. Under the provision made in the consti- 
tution of 1865, it has been held by this court that the 
circuit judge of one circuit, while he might hold a term of 
court in another circuit, where any of the contingencies 
mentioned in the section happened, could not hold a part 
of the term. Hence, the words “ or part of a term” were 
added to the section in our present constitution. There 
was also added to the section the following: “ And in all 
such cases, or in any case where the judge cannot preside, 
the General Assembly shall make such additional provi- 
sion for holding court as may be necessary.” It had been 
held in the case of Harper v. Jacobs, 51 Mo. 296, that while 
an act of the Legislature creating the court of common 
pleas of Jasper county, and authorizing the judge of said 
court to appoint a judge pro tempore when an application 
for change of venue should be made because of the preju- 
dice or interest of the judge was constitutional, yet the 
Legislature had no power to authorize the appointment of 
an attorney to sit in the trial of a particular case in the 
circuit court. This decision was before the convention 
which framed the present constitution, and before the peo- 
ple of the State, who adopted it, and furnishes a reason 
for the additional clause to the section conferring the 
power, in words hampered by no limitations, upon the 
Legislature to provide for holding circuit court in any case 
when the judge could not preside. 

It may be further said that the framers of the consti- 
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tution and the people, looking to the fact that when g 
personal objection to the judge existed, founded either on 
his interest or his prejudice, a change of venue to another 
circuit on that account, not only was often attended with 
great expense and inconvenience to the people and liti- 
gants, but greatly impeded the administration of justice, 
and in many cases amounted to a denial of it, believed it 
was wise to invest the Legislature with the power to make 
such provisions as they might deem just to cure what was 
believed to be a great evil. If, in the language of Story, 
(section 451): “constitutions are not designed for meta- 
physical or logical subtleties, for nicety of expression, for 
critical propriety, for elaborate shades of meaning, or for 
the exercise of philosophical acuteness or judicial research,” 
if “they are instruments of a practical nature, fo.nded on 
the common business of life, adapted to common wants, 
designed for common use, and fitted for common under- 
standing;” if “the people must be supposed to read them 
with the help of common sense, and cannot be presumed 
to admit in them any recondite meaning or extraordinary 
gloss,” there can be no question that the Legislature had 
full power, under the constitution, to enact the statute 
complained of. Our attention has not been called to any other 
section of the constitution which denies, either expressly 
or by implication, the exercise of such power; and, until 
it is clearly demonstrated that the section in question is 80 
in conflict with some other provision as not to be recon- 
cilable with it, we must hold the act valid. 

In the case of Turner v. Commonwealth, 2 Met. (Ky.) 619, 
the defendant applied for a change of venue on the ground 
of the hostility and prejudice of the judge, and asked that 
an order be made for the election of a special judge. This 
was refused, and defendant appealed. The constitution of 
that State, after providing, as ours does, for the election of : 
circuit judges, contains the following clause: “The Gen- 
cral Assembly shall provide, by law, for holding circuit 
courts when from any cause the judge shall fail to attend, 
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or, if in attendance, cannot properly preside.” Under the 
power thus conferred, the Legislature of that State passed 
a law containing the following provision, viz: “When 
from any cause the judge of the circuit court fails to attend, 
or, if in attendance cannot properly preside in a cause or 
causes pending in such court, the attorneys of the court 
who are present shall elect one of its members, then in 
attendance, to hold the court for the oceasion, who shall 
accordingly preside.” It was held in that case that the 
circuit court committed error in refusing to direct and 
order an election of a special judge in pursuance of the 
provisions of the statute, and for this error the judgment 
was reversed. The statute has been in existence in that 
State for years, and so far as we are advised by the reports, 
its constitutionality has never been questioned. In the case 
of Brown v. Buzan, supra, under a provision of the consti- 
tution of the State of Indiana, which declares that the 
judges of the supreme and circuit courts shall be elected 
by the people for six years, but that provision may be 
made by law for holding the circuit court when the judge 
thereof shall be temporarily unable to attend, the power 
of the Legislature to enact a law similar to our own seems 
to have been conceded. The cases referred to by counsel 
in 39 Wis. 390, and 3 Brevard 500, do not support the 
views urged by defendant’s counsel. It does not appear 
that either the constitution of Wisconsin or of South Car- 
olina conferred upon the Legislature of either State the 
power to provide by law for holding circuit court when 
the judge from any cause could not hold it, and the acts 
in those cases were declared void because there was no 
delegation of such power in the constitution. 

The only other objection to be considered is to the 
action of the court in admitting the evidence of one Hol- 
4. tesvowy or liday as preserved in the bill of exceptions 
beckaseD =W1T- taken in a former trial of the cause, (said 
—_— witness in the meantime having died,) to be 
read in evidence to the jury. The objection made to its 
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introduction was that no sufficient foundation had been 
laid. It is shown by the evidence of one Ashring that 
said Holliday, the witness on the former trial, was dead, 
It was also shown by the evidence of one T. B. Haugha- 
wout that he kept the minutes of the testimony on the 
former trial, and prepared the bill of exceptions from the 
minutes kept by himself and Mr. Robinson, that when the 
bill of exceptions was being settled, interlineations were 
made by Mr. Hardin for defendant, and by Garrison for 
the State; that the bill of exceptions was agreed upon in 
the presence of the judge and attorneys for the State and 
defendant; that he could not state that it contained all of 
the testimony of witness. 

Judge Cravens, who presided on the first trial of defend- 
ant, and heard the witness, Holliday testify, and who signed 
the bill of exceptions containing his evidence, was intro- 
duced as a witness. Aécording to the bill of exceptions in 
the case now before us, signed by Haughawout, Robinson 
and Phelps, defendant’s attorneys, as bystanders, the spe- 
cial judge refusing to allow it to be filled, because it did not 
correctly state the evidence of said Cravens, he (Cravens) 
testified that he could not recollect the substance of all 
that the witness said. The bill of exceptions taken on the 
former trial, was then handed to witness (over the objec- 
tion of defendant) who was asked if it contained the sub- 
stance of the evidence of witness, to which he replied that 
he thought it contained the substance of the testimony. 
He further testified that “if he had been asked to state the 
substance of the testimony of said witness without the bill 
of exceptions having been shown him, or his attention in 
some way called to it, he could not have given the sub- 
stance of it.” The court refused to allow the bill contain- 
ing the above statement of the evidence of Cravens, 
because it did not truthfully state the evidence of Cravens, 
and attaches a statement of the evidence given by Cravens 
which he certifies is true. The evidence of Cravens is 
reported thus in the certificate of the judge: “ He testified 
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that he remembered that a witness testified on the former 
trial as to having a skiff and ferrying defendant across 
Big Sugar creek. Cannot now remember the name of 
thé witness, without refreshing my memory from the bill 
of exceptions.” The bill of exceptions was then handed 
to witness, who, after referring to it, and reading it, recog- 
nized the name of Holliday as being the witness. He 
stated he could not recollect the name of the witness with. 
out reference to the bill of exceptions. The bill of excep- 
tions was then identified -by Cravens as the one signed by 
him as judge at the former trial. In answer to a question 
by defendant’s counsel, Cravens said he could not repeat 
every word testified to by Holliday, but that he did remem- 
ber the substance of the evidence of the witness on the 
former trial, both his testimony in chief and cross-examin- 
ation. Witness then read the evidence as contained in the 
bill of exceptions, and stated that the testimony was sub- 
stantially the testimony given by the witness on the former 
trial. The evidence of Holliday, as contained in the bill 
of exceptions, was then read to the jury over defendant’s 
objection. 

There is also appended to the bill of exceptions what 
purports to be the affidavit of three jurors in partial sup- 
port of the bill of exceptions signed by Phelps, Haugha- 
wout and Robinson, defendant’s attorneys. This affidavit 
was not sworn to before an officer authorized to administer 
oaths, the certificate of the notary public showing on its 
face that his office expired on the 24th of September, 1877, 
and that the affidavit was made before him on the 30th 
day of October, 1877, more than one month after he had 
ceased to be an officer authorized to administer an oath. 
It is provided in our statute that when the judge refuses to 
permit a bill of exceptions signed by bystanders to be filed, 
and shall have certified that it is untrue, either party in 
the suit may take affidavits not exceeding five in number 
in relation to its truth, and that such affidavits shall be 
deposited in the clerk’s office, and on appeal or writ of 
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error shall be annexed to and form:a part of the recon ‘S 
of the cause. It also provides that any court to which an _ 
appeal shall be taken, shall admit as part of the record 
of the cause taken therein upon its appearing to the satis. 
faction of such court, that the truth of the case is fairly 
stated in such bill, that the same was taken according to 
law, and that the court refused to permit the same to be 
filed. It further provides, that the truth of such bill shal] 
be tried by the affidavit required by this chapter to be 
taken and filed in the clerk’s office. Under the state of 
facts, there being no affidavits by which the truth of the 
bill can be tried, we might well regard the case as being 
here without any bill of exceptions; but waiving the de. 
termination of this question, the most favorable view that 
ean be taken to give the defendant any standing in this 
court, is to give credence in the absence of the required 
statutory proof, to the statement certified by the judge as 
being true, who is presumed to be influenced by such bias 
as the attorneys for either party might possibly labor 
under. 

Taking then this view of it, the question ariscs, was 
the evidence of Holliday given on the former trial as pre- 
served in the bill of exceptions, so identified as to allow 
it to go to the jury as his evidence? This is a question 
not entirely free from difficulty. Ever since the case of 
The State v. McO’ Blennis, 24 Mo. 402, it has been the set- 
tled law in this State that the deposition or written state- 
ment of a witness by him signed and taken before a 
committing magistrate, on a preliminary examination ina 
criminal case, can be read on subsequent trial of the cause, . 
when it is shown, that such witness giving his evidence, 
has in the interim died. This conclusion was reached in 
that case after the most careful consideration, and after a 
most thorough and exhaustive examination of the subject. 
It was there held that when a witness had once been ex- 
amined in the presence of the accused, the constitutional 
provision which declares “that in all criminal prosecutions 
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the accused has the right to meet the witness against him 
face to face,” does not forbid the reception of such evidence, 
por, in any manner, impair the constitutional right of tho 
accused in that respect. 

The essence of the decision and the principle to be 
deduced from it is, that whenever the evidence of a witness 
in a criminal case has been given in a court, whether it be 
an examining or trial court, and such evidence has been 
given in the presence of the accused on his trial, and the 
witness dies between the former and any subsequent trial, 
the evidence given by him on the former trial, may, when 
proved, be given on a subscquent trial of the same charge, 
whether it rests in the knowledge of witnesses or is pre- 
served in writing in some manner authorized by law. Ié 
having thus been definitely settled, that the evidence of a 
witness given on a former trial, under the above circum- 
stances, may be used on a subsequent trial, when the wit- 
ness has died in the mean time, the question arises how 
may it be proved? In the case of United States v. Macomb, 
5 McLean, C. C. 286, Judge Drummond held that when a 
witness, since deceased, had testified at the preliminary 
examination in relation to the offense in the presence of 
the accused, witnesses would be permitted to prove what 
the deceased witness had testified to at such examination, 
and that so far as it related to such proof, the rules of evi- 
dence were the same in criminal as in civil cases. Tho 
conclusion was reached in that case after an examination 
of the authorities, that the evidence of a deceased witness 
might be proved in a criminal case in the same manner 
that it could be in a civil case, and that in making such 
proof it was not necessary to use the precise and exact 
words of the witness, but only to give the substance. On 
this last branch of the proposition there is some conflict of 
authority. While the courts of New York, Massachusetts 
and Indiana hold that the precise words of the witness 
must be given, the courts of Pennsylvania, Maryland, Vir- 
ginia, Ohio, Illinois, Alabama and Vermont hold that the 
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substance of what the deceased witness testified to may be 
received. (Cornell v. Greene, 10 Serg. and Rawl. 14; Chess 
v. Chess, 17 Serg. and Rawl. 409; Gildersleeve v. Caraway, 
10 Ala. 260; Wagers v. Dickey, 17 Ohio 439; Marshall », 
Adams, 11 Ill. 87; Caton v. Lennox, 5 Rand. 36; State », 
TTooker, 17 Vermont 659; Kendrick v. The State, 10 Hump, 
479; Sloan v. Somers, 20 N.J. L. R. 66; Bollinger v. Barnes, 
3 Dev. 460; Young v. Dearborn, 22 N. H. 372. In the cage 
of Cornell v. Greene, supra, Justice Gibson, in speaking of 
‘effects of a rule requiring the evidence of the deceased, 
witness to be given in the exact words of the witness, ob. 
served: “The rule applied with that degree of strictness 
would be altogether useless in practice, for there is no man, 
be his powers of recollection what they may, who could 
be qualified to give such evidence; and if he should under. 
take to swear positively to the very words, the jury ought 
to disbelieve him on that account alone.” 

In applying the rule that the substance of what the 
deceased witness testified to, may be given in evidence, the 
distinction between narrating the statement made by the 
witness and giving the effect of his testimony should be 
observed. This distinction may be illustrated thus: Ifa 
witness state that A, as a witness on a former trial, proved 
the execution of a written instrument by B, that would be 
giving the effect of his testimony, which is nothing else 
than the result or conclusion. But if the witness states 
that A testified that he had often seen B write, that he 
was acquainted with his hand writing, and that the name 
subscribed to the instrument of writing exhibited was B's 
signature, that would be giving the substance of A’s testi- 
mony, though it might not be in the exact words. The 
authorities above cited, we think, establish the following 
propositions: That in a criminal case the evidence of & 
deceased witness, who has testified on a former trial, may 
be proved and received on a subsequent trial of the same 
case between the same parties, the death of the witness 
first being shown; that the witness called to prove what 
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was testified to by the deceased witness, is not required to 
use the exact words of the witness, but may give the sub- 
stance of all that he testified to; that in proving what was 
sworn to by the deceased witness, the same rules apply both in 
civil and criminal cases. It has been held by this court in 
the case of Jaccard et al v. Anderson, 37 Mo. 95, that the 
testimony of a witness since deceased, preserved in a bill 
of exceptions, filed on the former trial of the cause, could 
be received in evidence, when proved to be the substance 
of the testimony which the deceased witness gave on the 
former trial. In disposing of this question, it is remarked: 
“that it is to be presumed that the bill of exceptions con- 
tained all the testimony of the witness in chief, and on 
cross-examination, which the parties and their counsel 
deemed material to the issue, or necessary to be saved ine 
bill of exceptions. On the face of the testimony offered, 
it appears to have been all that was given or deemed im- 
portant on the former trial. One of defendant’s counsel 
testified that he assisted in preparing the former bill of 
exceptions, and that he thought it contained in substance 
the testimony of King at the trial, though “not all he may 
have said.” We think it sufficiently appears that the sub- 
stance of the whole testimony was contained in the bill of 
exceptions that was offered in evidence.” Applying the 
principle of the decision to the case before us, it will man- 
ifestly appear that the court, in admitting the evidence of 
the deceased witness, Holliday, as preserved in the bill of 
exceptions, committed no error. Haughawout, one of the 
defendant’s counsel, swears that he kept minutes of the 
testimony of the former trial, and prepared the bill of 
exceptions from his own minutes; and, Robinson, another 
attorney of defendant, that it was agreed on in the presence 
of the judge and attorneys for the State and defendant, 
but that he could not state that it contained all of the 
testimony of the witness. The evidence of this witness 
alone, under the views expressed in Jaccard v. Anderson, 
supra, might have authorized the court to receive the evi- 
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dence. The testimony of Haughawout is more than supple. 
mented by that of Judge Cravens before whom the first trig] 
was had, and who signed the bill of exceptions. He stateg 
as certified to by the special judge, that he remembered 
the substance of the evidence of Holliday, the deceageq 
witness, and that he thought the bill of exceptions cop. 
tained the substance of the testimony. It is urged that 
the court committed error in allowing the witness, Crave 

to look at the bill of exceptions to refresh himself ag to 
the name of the witness. This we think was permissible, 
and we can see no error in it authorizing a disturbance of 
the judgment. The evidence being thus identified, was 
read from the bill of exceptions, and it appears on the face 
of it, that the witness, Holliday, was examined in chief, 
cross-examined, re-examined and re-cross-examined. Look. 
ing through the whole case, from beginning to the end of 
the trial, we have discovered no error authorizing an inter. 
ference with the judgment. The defendant has been twice 


put upon his trial, and has been twice found guilty of the 
crime of murder in the first degree. The evidence seems 
to warrant the finding of the jury. All the circumstances 
proven in the case (which we deem unnecessary to advert 
to here) point to defendant as the guilty party. Judgment 
aflirmed, the other judges concurring. 


AFFIRMED. 


Tue State v. O’Connor, APPELLANT. 


Criminal Practice: assent witness. The defendant in a crim 
inal case, by reading to the jury an agreed statement of what would 
be the testimony of an absent witness, who has been duly sub 
peened on his behalf, waives his right to have the witness person 
ally present. 

OBJECTIONS TO EVIDENCE. It is the duty of the court to se 
that innocent men are not convicted of crime; and, therefore, 
if improper evidence is offered by the State in a criminal case, the 
court must exclude it, whether proper objections are made on 
behalf of the defendant or not. 
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Appeal from Jasper Circuit Court.—Hon. Josep CRaAvENS, 
Judge. 


J. L. Smith, Attorney Gencral, for the State. 


Henry, J.—Defendant asked for an attachment against 
3 witness who had been subpeened in his behalf, whereupon 
the prosecuting attorney proposed to admit as evidence a 
statement of what would be testified to by West, the wit- 
ness, to be prepared by defendant’s counsel, and thereupon 
the trial proceeded. The statement of what West would 
testify to, prepared by defendant’s attorney, was by the 
defendant read in evidence to the jury. There is nothing 
in the record showing that his application for an attach- 
ment was refused, or that defendant was compelled to pro- 
ceed with the trial without the presence of West; on the 
contrary, it appears that defendant voluntarily went to 
trial. 

On the trial of the cause, against defendant’s objection, 
the sheriff of the county was by the court permitted to 
testify that “in December, 1876, when he took charge of 
the jail, the defendant was in jail under the name of Charles 
Howard, on a charge of petit larceny.” The indictment 
was found on the 16th of March, 1877, and it may be that 
the sheriff’s testimony related to the very offense for which 
the defendant was indicted, although he speaks of the 
charge as petit larceny, and the indictment was for grand 
larceny; but it is not improbable, nor can we assume the 
contrary, that the offense for which he was in jail, was 
another and different offense. The evidénce was irrelevant 
and incompetent if it related to any other offense than that 
for which he was indicted, and, as we cannot say that it 
did not relate to another and distinct offense, it was error 
to admit the evidence. 

The State contends that as the objection to the evidence 
was not specific, but general, it cannot be considered by 
this court. That such is the rule in civil proceeding has 
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been held in many cases in this State; but does it obtain, 
on the contrary, are there not good reasons why it should 
not obtain in criminal cases? It is the duty of the court 
to see that innocent men are not convicted. It has often 
been held that the court is counsel for the accused ; at aj] 
events, such is the interest of the State that none but the 
guilty should be confined on criminal charges, that the 
court should exclude from the jury, all improper evidence 
against the accused, whether the objection be general or 
special. Even in civil proceedings, when, as in this cage, 
the irrelevancy and incompetency of the evidence is at 
ence apparent, there is no good reason for the application 
of the rule requiring specific objections to the testimony. 
The judgmeut is reversed and the cause remanded. All 


eoncur. 
REVERSED, 





Norton v. Dorsey, APPELLANT. 


Practice, Civil: TRIAL: rnstructions. After the jury retired to 
consider of their verdict, the judge, who presided at the trial, called 
the jury into the court room, a little after dark in the evening, and 
in the absence of the parties and their attorneys, all other parties 
being excluded from the court room except the deputy sheriff, gave 
to the jury additional instructions: Held, that such conduct on the 
part of the court was a sufficient ground for reversing its judgment. 

Princiete. The court should, in its conduct, be careful to preventsus- 
picion from attaching to its proceedings. 

2. Bill of Exceptions: REFUSAL OF JUDGE TO SIGN: SIGNING BY BY- 
STANDERS. Wheres upon the refusal of the judge to sign the bill of 
exceptions, it was signed by three bystanders, and the court permit- 
ted the bill so signed, to be filed, it was held that the statements 
contained therein must be assumed to be true, notwithstanding the 
judge’s certificate that it was untrue. 

AFFIDAViTs. Affidavits in support of or in opposition to 
the bill of exceptions, are not required, unless the court refuse 
permit it to be filed. 


Appeal from Jasper Court of Common Pleas. 
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The case was tried before J. W. Sennett, Esq., sitting 
as special judge. 


Henry, J.—After the jury retired to consider of their 
yerdict, the judge, who presided at the trial, “called the 
1, practice, civi: jury into the court room, a little after dark in 
= —. in evening, and in the absence of the par- 
ties and their attorneys, and all other persons being exclu- 
ded from the court room except the deputy sheriff,” gave 
to the jury additional instructions, which are embodied in 
the bill of exceptions. This question was before us at the 
present term, in the case of The State v. Alexander, ana we 
held that such conduct on the part of the court, was a 
sufficient ground for reversing its judgment. The court 
should never, even in open court, in the absence of the 
parties and their attorneys, when it is practicable to have 
them present, give additional instructions or modify those 
already given. No reason is shown, why in this instance, 
it was done in their absence, and the fact stated in the bill 
of exceptions, that all persons except the deputy sheriff 
were excluded from the court room, excites suspicion, 
which, in its conduct, the court should be careful to pre- 
vent from attaching to its proceedings. 

The judge refused to sign the bill of exceptions, which 
contains the above statement, for the reason that the evi- 
dence of C. J. Workizer, a witness, was not correctly 
2 aun or excer. Stated, and that the facts, as to the giving of 
juxe to'sizn. instructions by the court of its own motion, 
tigning by >Y- were not correctly stated. The bill of excep- 
tions was signed by three bystanders, as the law directs in 
such case, and the court permitted it to be filed, and as 
Sec. 31, Art. 9, of the act regulating practice, provides 
that “every bill signed by the judge or by the bystand- 
ers and filed in court, shall form a part of the record of 
the cause in which it is filed,” we are bound to assume the 
statement contained in the bill of exceptions to be true. 
It is strange that the court permitted the filing of the bill 
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of exceptions after certifying that it was untrue. Yet the 
fact that he did, appears of record, and while we might 
suppose that his certificate of the untruth of the bill of 
exceptions was intended as a refusal to let it be filed, our 
supposition and conjecture must yield to the distinct state. 
ment in the record, that it was filed. 

No affidavits are filed either in support of or in Opposi- 
tion to the bill of exceptions, nor does the law seem to 
8. —: affidavits. authorize affidavits, except in the event that 
the court refuses to permit it to be filed. If the court 
refuse to permit the filing of the bill of exceptions, the 
truth of the bill shall be tried by affidavits, as is provided 
in Sec. 32, page 1044, Wag. Stat. The judgment which 
was for the plaintiff, with the concurrence of all the judges, 


is reversed and the cause remanded. 
REVERSED. 





RANKEN ET AL., APPELLANTS V. PATTON ET ¢1. 


1. Equity, Jurisdiction to Set Aside Deeds: vuNDvVE INFiweNcr. 
When it is shown that a deed of gift, executed by a woman twenty- 
three years of age in favor of her two aunts, with whom she was at 
the time living, and by whom she had been brought up from infan- 
cy, was not her spontaneous act; that it arose from suggestions 
of others, and was pressed upon her as a moral obligation, the 
pressure coming in part from her uncle, who had been her guar- 
dian, and in whom she reposed implicit confidence ; that no motive 
of affection or gratitude prompted her; that her act was the result 
of habitual deference to the opinion of her uncle, and was no intel- 
ligent judgment of her own; that she did not at the time know — 
what was the amount or value of the property she was conveying, 
and her uncle, though possessed of the knowledge, failed to dis- 
close it to her—such deed will, on the petition of the grantor, be 
set aside as having been obtained by the exercise of undue influ 
ence over her. 

A court of equity will set a deed aside for undue influence 
exercised over the grantor by a third person, the same as if it was 
exercised by the beneficiary in the deed. The latter takes it sub- 
ject tothe taint of improper influencc. 





OCTOBER TERM, 1877. 


Ranken vy. Patton. 








Appeal from St. Louis Circuit Court. 


The case was tried at special term, before Hon. James 
J. Linv.ey, one of the judges. 


Hitchcock, Lubke & Player for appellants. 


Appellants submit the following as the correct proposi- 
tions of law applicable to this case, and the proof appearing 
in the record, together with some of the many decisions 
supporting the same: 

(A.) This deed cannot be permitted to stand in equity 
if it appear— 

a. That the beneficiaries thereunder had in fact oceu- 
pied towards the donor a relation quasi parental or other- 
wise intimate or confidential, if by reason of such relation 
they had in fact acquired or might have acquired control 
or strong personal influence over her; and this principle 
applies in every case or description of intercourse where 
from the facts in proof it appears that such relation existed, 
and that such influence was or might be obtained by reason 
of the same; unless the beneficiaries under said deed shall 
have fully satisfied the court beyond all doubt or suspi- 
cion, that such relation between said parties had not only 
inname but in fact completely ceased, so that the donor 
was able to act and did act in the premises with absolute 
freedom from any such influence, and perfectly free, inde- 
pendent and unbiased; and, unless also, they shall have 
proved, beyond all doubt or suspicion, that the donor in 
making such alleged gift was in fact completely informed 
of the extent of her interest in the property affected or 
disposed of by such conveyance, and did both intelligently 
and voluntarily part with the same upon the fullest delibe- 
ration and under circumstances which completely satisfy 
the court of the most abundant good faith on the part of 
the donee. And even though the donor, at the time of the 
gift, had attained her legal majority, yet if the intimate 
relations in question, continued up to the time in question, 


or even if such relations (having previously been of a quasi 
2s 
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parental character) had but recently terminated, then, also, 
the foregoing doctrine applies in full force: Garvin v. Wil. 
liams, 44 Mo. 476; S. C. 50 Mo. 211; Cadwallader », West, 
48 Mo. 496; Yosti v. Laughran, 49 Mo. 598; Huguenin », 
Baseley, 14 Vesey 300; 8. C. 3 Wh. & T. L. C. Eq, 119, 
123; Hoghton v. Hoghton, 15 Beavan 299; Gale v. Wells, 
12 Barb. 84; Gibson v. Jeyes, 6 Ves. 267; Archer v. Hudson, 
7 Beav. 551; Cooke v. Lamotte, 15 Beav. 240; Slocum v. Mar. 
shall, 2 Wash. C. C. Rep. 397, 400, approved 8 How. 201: 
Fish v. Miller, 1 Hottm. Ch. 270; Gaither v. Gaither, 94 
Ga. 721; McCormick v. Malin, 5 Blackf. (Ind.) 528; An. 
drews v. Jones, 10 Ala. R. 419; Miirray v. Palmer, 2 Sch, 
& Lefr. 474; Furnamv. Brooks, 9 Pick. 234; Wood v. Downes, 
18 Vesey 127; Maitland v. Irving, 15 Simon 437; God. 
dard v. Carlisle, 9 Price 169; Mellish v. Mellish, 1 Sim. & 
Stu. 145; Hylton v. Hylton, 2 Ves. Sen. 547; Wright ». 
Proud, 13 Ves. 138; 1 Story’s Eq. Jur., $§ 258, 307, 308, 311, 
813, 317, 320, 323; Richardson v. Linney, 7 B. Monr. 573. 

(B.) Furthermore, in weighing the evidence to which 
the foregoing propositions are to be applied, the court will 
adopt and act upon the following principles established in 
cases such as below cited: 

1. That the existence, (either at the time of the alleged 
gift, or at a recent previous period,) of such a relation be- 
tween the donor and donees as above supposed being 
proved, the invariable presumption of law is that the act 
of bounty under such circumstances was procured by fraud 
or undue influence; that such presumption arises from the 
mere relation of the parties without further proof. Butler 
v. Haskell, 4 Dessaussure 704; Harvey v. Mount, 8 Beav. 
452; Meek v. Perry, 36 Miss. 190; Gaither v. Gaither, 20 Ga. 
721; Sears v. Shafer, 1 Barbour (N. Y.) 417; Griffiths v. 
Robins, 3 Mad. 105; Richardson v. Linney, 7 B. Monr. 578; 
Morse v. Royal, 12 Ves. 371. 

2. That such presumption having once arisen by the 
mere proof of such relations between the parties as above 
stated, the court will view the whole transaction with “an 





OCTOBER TERM, 1877. 881 


Ranken v. Patton. 





— 





ae 
almost invincible jealousy,” and will require of the defend- 
ants “clear and distinct evidence,” which shall completely 
«overthrow and repel the presumption which the law so 
raises.” Hatch v. Hatch, 9 Ves. 297; Dawson v. Massey, 1 
Ball & B. 232; Cadwallader v. West, 48 Mo. 502; Aylward 
v. Kearney 2 Ball & B. 478; 1 Story’s Eq. Ju. §§ 319—20, 
and cases cited. It must be shown not merely that the 
person likely to be influenced fully understood the act he 
was performing, but also that his consent to perform that 
act was not obtained by reason of the influence possessed 
by the person receiving the benefit. Per Romilly, M. R. 
in Hoghton v. Hoghton 15 Bev. 299. 

8. That such evidence must in all cases be furnished 
by the beneficiary; ordinary rules of evidence as to the 
burden of proof being reversed by the rule of equity, which 
presumes fraud from the existence of confidential relations 
between the parties and benefit to the party having or who 
may have influence over the other. 1 Story Eq. Jur. § 311; 
Huguenin v. Baseley, 14 Ves. 300; 8. C.3 Wh. & T. L. C. 
Eq. 119; Meek v. Perry, 36 Miss. 190; Greenfield’s estate, 
14 Pa. St. 489; Breed v. Pratt, 18 Pick. 115. 

4. That in addition to the presumption of fraud or 
undue influence so raised by the law from the mere relation 
of the parties, the court will take notice of other cireum- 
stances as in themselves furnishing additional presumption 
of fraud or undue influence, and as “intensifying” the pre- 
sumption of fraud arising from the relation of the parties. 

Among these circumstances are— 

a. Improvidence in the transaction or unreasonable- 
ness in the act or amount of the gift, all things considered. 
1S8tory’s Eq. Jur., $§ 118, 119, and cases cited; Pusey vw. 
Desbouvrie, 3 P. Wms. 321; Evans v. Llewellyn, 1 Cox 340; 
Buffalow v. Buffalow, 2 Dev. & B. Eq. 252; Harvey v. Mount, 
8 Beav. 439: Blackie v. Clark, 15 Beav. 600; Dent v. Ben- 
nett, 4 Myl. & Cr. 273; 3 Wh. & T. L. C. Eq. p. 122. 

6. The non-intervention of a disinterested third party 
or professional adviser for the protection of the donor and 
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in a manner wholly independent of the donees; a fortioyj 


if it appear that the donor, whether from ignorance op 
inexperience or because of her previous or existing rela. 
tions with the donees was unlikely to act with perfect 
freedom and independence in default of such aid. Reveit 
v. Harvey, 1 Sim. & Stu. 502; Cooke v. Lamotte, 15 Beay, 
243-4; Sears v. Shafer,1 Barbour (N. Y.) 415; Dent v. Ben. 
nett, 4 Myl. & Cr. 273; Dawson v. Massey, 1 Ball & Beat, 
235; Griffiths v. Robins, 3 Mad. Ch. 105; Buffalow v. Buffalow, 
2 Dev. & Bat. Eq. 253. 

e. The fact that at the time of the alleged gift the 
donor was a member of the family of the donees and in 
daily intercourse with them; a fortiori if there be any evi- 
dence tending to show that the donees in the least degree 
took advantage of such family intercourse or the opportu- 
nity it afforded. Harvey v. Mount, 8 Beav. 447; Archer +. 
Hudson, 7 Beav. 558; Aylward v. Kearney, 2 Ball & B. 478; 
Hatch v. Hatch, 9 Vesey 297. 

d. A belief or impression on the mind of the donor 
that she was under some moral obligation (other than the 
spontaneous impulse of affection or gratitude) so to benefit 
the donees, it also appearing that such belief affected her 
conduct while no such obligation really existed; a fortion 
if such belief or impression was either caused or encouraged 
by the donees or by others to their advantage with their 
knowledge and connivance or consent. Taylor v. Taylor, 
8 Howard 199; Sears v. Shafer,2 Selden 268; Slocum », 
Marshall, 2 Wash. C. C. Rep. 400; Boney v. Hollingsworth, 
23 Ala. 700. 

e. Failure on the part of the donees (it appearing that 

*they could have done so) to. take in good faith such steps 
as were requisite to completely inform the donor of the 
actual extent of the interests affected or surrendered by 
her gift and of the complete effect and consequences of her 
proposed bounty; and also to remove from her mind any 
such mistaken impression of obligation as above referred 
to if the same to their knowledge existed. Kay v. Smith, 
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91 Beav. 522; Fish v. Miller, 1 Hoffm. Ch. 270; Dally v. 
Wonham, 33 Beav. 154. 

Evidence tending to show that the donor in making 
the alleged gift was in fact influenced by the hope of secur- 
ing from the donees ulterior advantage already due to 
herself from the donees and in their power, and which they 
withheld. 

(C.) Independently of the above, if even in the absence 
of any proof of actual fraud, the gift should appear to 
have been made under circumstances of improvidence or 
under circumstances of surprise in the sense of those terms 
respectively, which is recognized and declared by courts of 
equity, then without reference to the question of actual 
fraud the gift cannot stand. 1 Stor. Eq. Jur. §§ 117-120, 
and cases cited; Pusey v. Desbouvrie, 3 P. Wms. 321; Pick- 
ering v. Pickering, 2 Beav. 56; Evans v. Llewellyn, 1 Cox, 
YD) Further, even had the plaintiffs wholly failed on 
the proof to establish either actual or constructive fraud 
or undue influence against the defendants Mary and Sarah 
Patton personally (which failure appellants deny), yet on 
the proof made of the actual improvidence and ignorance 
of the (real) plaintiff in making the gift, and of the con- 
structive fraud established as against Thomas R. Patton by 
his own letters in evidence, the actual donees cannot be 
permitted in equity to profit by a wrong so committed for 
their benefit and with their knowledge ; and this on grounds 
of public policy. Huguenin v. Baseley, 14 Ves. 273; Bridg- 
man v. Green, 2 Ves. sen. 627; Whelan v. Whelan, 3 Cowen 
578; Harris v. Delamar, 3 Iredell Eq. 221; Cooke v. La- 
motte, 15 Beav. 249; 1 Story’s Eq. Jur. § 256; 3 White & 
T. L. C. Eq. 151. 


Sam. Reber for respondents. 


The case may be considered under two heads: 
1. Duress and fraud in fact. 
2. Fraud in law, or constructive fraud. 
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I. The petition makes numerous and distinct specifi. 
cations of fact, which may be considered separately. 

a. That when the suit confirming the compromise wag 
pending, plaintiff was living in Ireland, under the care of 
her grandmother, and that she was a pupil at school, and 
together with defendants, Mary and Sarah, lived with and 
had been under the care and control of her grandmother 
ever since 1849; that she was an orphan and so situated 
that she could only look to her grandmother and aunts for 
advice and information touching the estate to which she 
was entitled under the compromise agreement. The first 
part of the specification is true, but the last part is untrue, 
She was able to and in point of fact did look to other per. 
sons, who were much more capable of giving such inform. 
ation; and did get such information from these persons, 
chiefly from the defendant, Thomas R., and her brother, 
William Marcus; and plaintiff acted on information and 
advice of other persons exclusively, and not on the infor. 
mation, advice or persuasions of her grandmother or aunts. 

b. That at the time when the conveyance was exe- 
cuted, she had no “ definite information” as to the amount 
or value of the estate, and defendants Mary and Sarah, and 
their mother, did contrive to prevent her from receiving 
such information, by refusing her any interview with any 
persons who would be likely to give her information in 
respect thereto. The first part of this specification is only 
true in a qualified and unimportant gense. She did not 
know the value of the estate in figures, but she knew that 
she was dealing with the estate of Robert Ranken, and 
that it was of pretty large value. This appears by what I 
have shown under the first specification; also, from her 
exaggerated statement of the value to Miss Cunningham, 
as shown in her deposition. 

e. That while plaintiff was under the influence and 
control of her grandmother and aunts, they all represented 
to her that her interest in the estate of Robert and David 
Ranken came by inheritance from Robert Ranken, on the 
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ground that she was the granddaughter of Mrs. Mary 
Patten, and was also herself a native-born citizen of the 
United States, while they were aliens and therefore could 
not inherit ; yet they, the defendants Mary and Sarah, were 
really and “ in justice” also entitled, though not by law, to 
a share of the said estate. The facts stated in the speci- 
fication are literally and perfectly true, and if the represen- 
tation was made as stated, it shows that plaintiff was fully 
advised as to how she came by the property. 

d. “And plaintiffs also state, that on the ground so 
represented by Mrs. Mary Patton and defendants Mary and 
Sarah, the said Mrs. Mary Patton, in behalf of said other 
defendants Mary and Sarah, did from time to time, while 
plaintiff was yet a minor and was under her control, urge 
plaintiff to divide with her aunts, Mary and Sarah, what 
the plaintiff would receive from said estate.” This specifi- 
eation is untrue, and is wholly unsupported by any evidence. 
The plaintiff. both in the petition and in her testimony, 
mystifies and misrepresents her age. She was between 24 
and 25 years old when she executed the deed. 

e. “That plaintiff did decline to comply with said 
request; that thereupon her grandmother and aunts did 
represent to her that her brother had assigned a part of 
his interest in the estate to her aunts, and did urge that 
fact as another reason why she should do so.” This is un- 
true, and especially as it contains the false implication that 
she got information of her brother’s conveyance from 
them, when in fact she got it by correspondence with her 
brother, as the letters in the record show. 

yj. “That thereupon plaintiff wrote to defendant, 
Taomas R., and did ask his advice in reference to said re- 
quest, and did receive his answer declining to give advice. 
That upon receipt of her uncle’s letter, she still declined to 
comply with said request, and thereafter the request was 
repeated from time to time by her grandmother and aunts.” 
This specification is untrue. The plaintifi’s deposition, and 
her letter to her unele Thomas R., dated September 17, 1865, 
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show she wrote to her uncle in consequence of what hep 


brother wrote her. That letter also shows, by the strongest 
possible negative evidence, that her grandmother and aunts 
had not asked her to make the deed, or she would haye 
mentioned the fact to her uncle in connection with the 
statement thas Wm. Marcus had requested her to do it, 

g. “That thereafter, defendant, Thomas R., at the re. 
quest of William Marcus, did cause the said conveyance 
to be prepared.” Not true; the deed was prepared at the 
instance of Wm. Marcus—see page 481 of record—“ and 
did forward the same from Pennsylvania to defendant 
Mary.” It was forwarded by Wm. Marcus to plaintiff, and 
not defendant Mary—record, same page—“ who received 
the same on or about the 16th day of January, 1866.” Not 
true ; it was received at Crindle, on the 7th of January— 
p. 243 of record—“that on said last named day, plaintiff 
and defendant Sarah were away from home, some ten or 
twelve miles off, on a visit to some friends; that on tho 
same day she received the said deed form so forwarded to 
her, the defendant Mary followed the plaintiff and defend. 
ant Sarah, and joined them when they were on a visit as 
aforesaid.” Not true: Mary did not join them until Janu- 
ary 12th—page 243 of record—‘and insisted that they 
should return home at once, although it was late in a win- 
ter afternoon ; that they, plaintiff and defendants, Sarah 
and Mary, did return at once, and reached home late at 
night.” Not true—record p. 243—“ and immediately after 
such return home, the said deed was produced, and plain- 
tiff again requested to execute it.” Not true—see samo 
page. 

h. That plaintiff did not read said instrument, not be- 
ing able to understand its effect, but was informed by de- 
fendants and her grandmother, that it would, if executed, 
convey to defendants one-fourth in all of the property 
which plaintiff had acquired from Robert Ranken’s estate, 
and that such conveyance:would only convey a life interest 
in such one-fourth thereof; and with that exnress under- 
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standing of the contents and effect of the deed, she on that 
day consented to sign it. This is untrue, for the deed was 
carefully read over by plaintiff and defendant Mary to- 
gether—see plaintiff's testimony, and testimony of defend- 
ants Mary and Sarah. 
_ ¢, That after the conveyance was executed, the same 
was retained by defendants Mary and Sarah, and they 
caused the same to be recorded. This is untrue; the plain- 
tiff made two copies of the deed, and sent it to defendant, 
Thomas R. See plaintiff’s deposition, together with her 
letter to him, in appellee’s statement of the case; see, 
also, her letter to her brother of the date of January 16, 
1866; also, her letter to Thomas R. of the date of March 8, 
1866. The fact testified to by the plaintiff, that her aunt 
Mary requested her to make two copies of the deed and 
retain one of them, disproves the alleged misrepresenta- 
tions as to the character of the conveyance, and the quan- 
tity of interest thereby conveyed; for why, if the grantees 
had led the plaintiff to believe she was only conveying a 
life estate, should they take the most effective measure to 
undeceive her? 

j. That during the same year, and after the deed had 
been executcd and gotten into the possession of the defend- 
ants, Mary and Sarah, they became very unkind to plaintiff, 
and so mistreated her that she was forced to leave their 
house, and did so. This is untrue, as shown by the testi- 
mony of the defendants, Mary and Sarah, and other wit- 
nesses. It is also rebutted by the letters written by her 
to her aunts and exhibited in evidence 

I. The question of constructive fraud does not really 
arise on the pleadings in this case, but inasmuch as the 
evidence fails to sustain the charge of actual fraud and 
duress, it may be attempted to sustain the petition on the 
theory of constructive fraud. 

a. The petition charges actual fraud, specifying the 
facts and failing in the proofs. The plaintiff is not entitled 
to turn round and ask relief, as if the petition had been 
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drawn with a different aspect. Eyre v. Potter, 15 How. 56; 
Price v. Berrington, 7 Eng. Law and Eq. 254. 

b. But if the question can be supposed to arise in the 
case under a liberal view of the pleadings, I insist there ig 
no constructive fraud shown. It is admitted as well ag 
settled law, that if a person, under the influence of fiduci- 
ary or confidential relations, makes a gift to one having 
such influence, the gift is presumptively fraudulent. The 
presumption arising from the relation of the parties 
amounts to proof of fraud, and dispenses with necessity of 
establishing it by other evidence. But it is a disputable 
presumption, and may, like any other evidence, be rebutted 
by counterproofs. It is admitted that, according to the 
commonly received doctrine, parents, or persons standing 
in loco parentis, are subject to the rule, though this is denied 
by the Supreme Court of the United States in Jenkins », 
Pye, 12 Peters 253. The defendants, Mary and Sarah, and 
their grandmother, if they are at all to be considered as 
standing in an influential relation to plaintiff, must be re- 
garded as in /oco parentis. It is further admitted that trans- 
actions between parties sustaining this relation towards 
each other, are watched with jealousy and “weighed in 
golden scales” by the courts, and “that whilst that domin- 
jon lasts, it lies on the parent upholding the transaction or 
maintaining the gift to disprove the exercise of parental 
influence by showing that the child was really a free agent, 
and had competent independent advice, or had at least 
competent means of forming an independent judgment, 
and fully understood what he was doing, and was desirous 
of doing it.” Kerr on Frauds and Mistakes, pp. 179, 151. 

But looking at the decisions in all the well-considered 
cases, it appears clear that the presumption of fraud arising 
from the influence of fiduciary or confidential relations, is 
completely rebutted and overthrown, where it is shown by 
the grantee or donee— 

Ist. That the gift was reasonable. That is, that con- 
sidering all the circumstances—the relation of the parties, 
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the value of the donation, and the motives for making it— 
it was a proper thing to be done. Now, the purpose of the 
plaintiff—to bestow upon her aunts a portion of the prop- 
erty, to which, morally but not legally, they were just as 
much entitled as she was—was, under the actual circum- 
stances, eminently just and commendable. And in this 
connection, it is a matter of no consequence what was the 
exact value of the gift, or whether the exact value was 
known to the donor, provided that she had an intelligent 
idea of the magnitude of the donation. It is not the case 
of moneyed equivalents, where certain rights are granted 
for a specific sum of money—in which case, it is admitted, 
it is or may be material to know the exact value of the 
rights granted. 

2nd. That the gift was understandingly made. That 
is, that the donor fully comprehended the nature and effect 
of the act he was doing, and knew the value of the 
gift—not in figures, but in such an intelligent conception of 
its magnitude as to preclude the supposition that he was 
deceived as to its value. 

8rd. That the gift was voluntarily made; and, 

4th. That the will, or intention to make it, was not 
produced by any influence, act, artifice or contrivance of 
the donee. This is the important point, as appears from 
the judgment of Lord Eldon in the leading case of Hugue- 
nin v. Baseley, 14 Ves. 273. Tested by these rules, the gift 
of the plaintiff is abundantly sustained by the evidence in 
the cause. It was reasonable, (nay, highly commendable.) 
It was understandingly made. It was voluntary, and the 
disposition to make it was not produced by the donees, or 
any body in their interest, or by any influence growing out 
of their relations to the plaintiff. The deed was deliber- 
ately made, after consultation with, and with the advice 
of disinterested parties, who were the most competent to 
advise, and who always took a most friendly interest in the 
plaintiff’s welfare. 
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Napton, J.—This suit was instituted in 1870, at the 
October term of the circuit court of St. Louis. It wag 
tried at the October term, 1873, before Judge Lindley, and 
the petition was dismissed, and a decree made to that effect, 
A motion for rehearing during that term was overruled at 
the June term, 1874. At the general term of said cirenit 
court, held during the same month, this decree at the 
special term was affirmed and appeal taken by the plaintiffs, 
The object of the suit was to have a deed which had been 
executed by Sarah Patton on the 17th of January, 1866, 
set aside, and declared of no validity. The nominal plain- 
tiffs are her trustees in a marriage settlement, made subse. 
quent to her marriage with Thos. J. L. Ranken. The - 
grounds upon which the petition seeks to set aside this 
deed are “willful, material and fraudulent misrepresenta- 
tions, and by exercising undue influence over and by com- 
pulsion,” on the part of the grantees. These grantees, 
defendants in this suit, were two aunts of the real plain- 
tiff, Sarah. 

Before proceeding to state the proofs upon which the 
specific allegations of the petition are based, the questions 
at issue will be better understood by a brief history of the 
origin of the property in dispute, and* of the relations of 
all the parties to it. Robert Ranken, a native of Ireland, 
emigrated to this country in early life, and accumulated a 
large estate in St. Louis. He died in 1849, without chil- 
dren and intestate. The only brother he had in the United 
States was David Rankin, a naturalized citizen, who lived 
in Philadelphia, and who claimed and obtained possession 
of the entire estate, as sole heir, his brothers and sisters 
being aliens. The two brothers, Robert and David, hada 
sister, Mary, living in Ireland, who had, by her husband, 
Joseph Patton, five children—all born in Ireland, viz: Mar- 
cus, Mary, Hugh, Sarah and Thomas R. One of the children 
of Marcus is plaintiff in this suit, and Mary and Sarah, 
her aunts, are the persons to whom was made the deed, 
now sought to be avoided, and Thomas R. Patton is their 
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brother, who lived in Philadelphia, and who is also made 
a defendant. Marcus Patton had two children, born in the 
United States, the youngest of whom is the real plaintiff 
in this case. In 1849 she was probably 7 or 8 years old, 
her exact age not being established. The two children of 
Marcus were at this time taken by their father to Ireland, 
and put under the care of the defendants, Mary and Sarah 
Patton, their aunts, and their grandmother Mary, who was 
still living. The father soon returned to this country, and 
died in 1849 or 1850. The boy, Wm. Marcus, brother of 
the plaintiff, Sarah, at an early period, before he was 21, 
went to Australia, and from there came to the United 
States, in 1862, and his adventures are not material. David, 
who as before stated, took possession of his brother 
Robert’s estate, was also unmarried, and died in 1859, and 
by his will divided his estate in three parts, and gave lega- 
cies of $14,000 each to the children of his sister, Mary Pat- 
ton, except that he left to the children of Marcus only $1,000 
each, the youngest of whom was then probably 17 years 
old, and is the real plaintiff in this case. 

The plaintiff was, as before stated, taken to Ireland by 
her father when seven years old, and plazed under the care 
of her grandmother and aunts, in 1849. They lived ata 
place called Crindle Cottage, Londonderry county, where 
she was sent to school in the village until 1859, when she 
was sent to boarding school. Her treatment by her aunts 
during this period, is a subject which occupies a large space 
in this record of five hundred pages of printed matter, but 
in our view is immaterial. It seems that during the life- 
time of David Ranken, his title to the estate of his brother 
Robert had been a subject of discussion, and the claims of 
the two children of Marcus Patton, who were born in the 
United States, had been called to his attention. Thos. R. 
Patton, the uncle of these children, was engaged in business 
with his uncle, David Ranken, at the time of the death of 
Ranken, and was apprised of these claims. Therefore, on 
the death of David Ranken, who had moved to St. Louis 
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on his accession to the estate of his brother Robert, Mr. 
Patton, upon the advice of lawyers, went to St. Louis to 
institute the necessary proceedings to establish this claim, 
but after meeting with the legatees of David Ranken, who 
had moved to this country in order to obtain their legacies, 
consented to a compromise with them, which resulted ip 
the establishment of the claim of plaintiff and her brother, 
to one-fourth of the estate. This compromise was formally 
made and finally sanctioned by a decree of the Supreme 
Court of this State. The amount thus received by these 
children may be stated as about $240,000, or $120,000 to 
each. We have not examined the detailed estimates of 
the property, and we only use these figures for convenience, 
since the exact value is unimportant. The deed of Sarah’ 
Patton, (plaintiff) which is now sought to be annulled, was 
made on the 17th of January, 1866, when the grantor was 
probably 23 years old. She had finally left her boarding 
school, and was on a visit with her aunt Sarah to Agha- 


doey, when the letter containing the deed was received at 
the Cottage. The deed was drawn up in Philadelphia, at 
the instance of her brother Marcus, who had previously 
made a similar one and forwarded it to Ireland. The fol- 
lowing letters will explain, or at least afford the only ex- 
planation which the record discloses, of the origin of this 
deed : 


EXHIBIT NO. 44.—WM. MARCUS PATTON TO MARY PATTON, 


Philadelphia, August 4th, 1865. 

Dear Aunt :—I take the time to send you a few lines 
to let you know that I am married since the 28th of Nov- 
ember last. I do not know if it suits your ideas, but I 
have no reason to complain whatever. She has been ex- 
tremely kind to me when I was very sick, but I am quite 
well again. I am also sorry to state to you about the death 
of uncle Hugh. I supose sister Sarah told you all when I 
wrote last. I cannot express to you how sorry I feel about 
him, I must stop on that subject, excuse me for the pre- 
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gent. There is something that I would beg of you and 
aunt Sarah to except of, as I think it but my duty to do it 
that as grandma receives nothing from uncle David Ran- 
ken, so as it has been my intention to have you and aunt 
Sarah on equality, I give what I say volentry and with a 
good will and kind heart one fourth to you and one fourth 
to aunt Sarah, but the interest to go to grandma while she 
lives, which will not be a great while. In my next letter I 
will send you a coppy of a document that I have drawn up 
to that effect by a lawer. I forgot to state that I have in- 
tended to do this ever since I left you last, so I will write to 
you in a short time from now. Uncle Thos. was at St. 
Louis during the time that I was sick and has returned 
quite safe; I had a nuse paper from Sarah yesterday with 
a note endorsed in it. Sarah states that Aunt Sarah and 
Grandma was very sick also herself, which I am very sorry 
for all of them, but hope that they all will recover soon. 
All is quite well at present, with kind love to grandma & 
Aunt Sarah also except the same yourself, I remain your 


ever affectionate Nephew 
Wm. M. Parton. 


I ought to have stated to you and Aunt would have the 
same if Sarah would give a } the same as me. I am writ- 
ing to Sarah by the same mail as this goes by, and stating 
to her what I am doing and I think it but her duty to do 
the same, but you need not say I tould that I was writing 
to her on any subject whatever. My address to Uncle 
Thomas R. Patton’s store, Philad., America you know 
uncle’s address. 


EXHIBIT NO. 45.—WM. MARCUS PATTON TO HIS AUNTS, NOV. 16, 
1865. 
Philadelphia, November 16th, 1865. 
My dear Aunts :—I promised you soon after my last 


letter, the accompanying copy of Deed to you by myself 
and wife, deeming it necessary that it should be placed on 
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record the original was forwarded to St. Louis for that pur. 
pose, and only a fue days ago a copy thereof was again 
placed within my reach and hence my delay. Martha and 
myself both feel truly grateful and sincerely thank you for 
your letter duly received. It is seldom so kind a letter jg 
bestowed on one so undeserving as myself. I sincerely hope 
and trust I will be enabled to “ mark well” your kind sug. 
gestions and make my married life not only happy to my. 
self but also to my wife and family. From your letter] 
infer that you do not understand fully the character and 
nature of the transfer which we have made to you, and 
therefore bare with me whilst I give you a synopsis of the 
matter and the reasons for our so doing and from which 
you will more fully understand it. By reference to Unele 
David Ranken’s will, you will perceive that his large estate 
consisting of the real estate was entirely left to Unele 
Thomas Ranken and families of Uncle John Ranken and 
Aunt Ann Ranken. Nor was this all the magor part of his 
personal estate was disposed of in the same manner. [ 
believe all but about sixty thousand dollars. Fifty-eight 
thousand of which came to Uncles Hugh and Thomas, 
Yourselves sister Sarah and myself grandmother not men- 
tioned. The cause of this invidious distinction in the case 
of my respected and honored grandmother became a ques- 
tion of inquiry with Uncle Thomas on satisfying himself 
he obtained able legal counsel to unravel the apparent mys- 
tery. After the necessary examinations were made it was 
apparent that the title to a certain portion of Uncle Robert 
Ranken’s real estate (who you will recollect died intestate) 
was vested in my sister Sarah and myself. Uncle David 
in accordance of the laws of Missouri, deeming himself - 
sole heir to Robert’s real estate under legal counsel took 
possession of the same, but undoubtedly the impression 
rested on his mind of our right, and hence he framed his 
will accordingly, believing that in law it would be reclaimed 
and hence the apparent inequality, for had he bequeathed 
to Grandmother or her children an equal portion with the 
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other three parties before named and this claim of ours 
afterwards obtained it would have made the Patton inter- 
est much larger than the others, as it now is, che interests 
are about equal. Having showed you the condition of affairs 
and the conclusions arrived at, in due time uncle Thomas, 
as our representative, apprised the executors and residuary 
legatees of uncle David of this claim vested in us in uncle 
Robert’s real estate, and that we meant to prosecute it. 
They gave an attentive ear to the warning; the advice of 
able counsel was employed in each side for opinions and 
counsel relative to the matter, having obtained the opinion 
of six or more able lawyers, and after mature deliberation 
by the parties interested and their representatives, it was 
deemed expedient to have a meeting of the representatives, 
_ viz: Thomas Ranken, Jr., David Ranken, Jr., Hugh L. 
Ranken and Thomas R. Patton in St. Louis, and accord- 
ingly in June, 1862, uncle Thomas was invited to appear 
in person for an amicable settlement of the matter. After 
much deliberation, and aside from all counsel in the pre- 
mises, legal or otherwise, upon terms of common justice 
and equity between the several families, an agreement was 
entered into for them by the representatives for the respec- 
tive parties, which was in due time confined (confirmed) 
by all the parties compent signing said agreement, and also 
by the minors afterwards, as soon as they reached their 
majority and were capable of doing so. It was necessary, 
however, that this agreement should be established by law, 
and therefore an amicable suit at law was agreed upon, and 
in due time it was brought before the Circuit Court of Mis- 
souri and confirmed by it, and from thence carried to the 
Supreme Court of Missouri for final adjudication. After 
passing two or three sessions of said court, it was acted 
upon and the decisions of the Circuit Court confirmed. 
Some months after the decision of the Supreme Court a 
portion of the real estate was sold; deeming this a fitting 
moment to carry out the determination, I had formed years 
ago, when I first became acquainted with the facts, if the 
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result was successful, either by law or otherwise, that uncles 
Hugh, Thomas and yourself should be placed on the same 
footing as uncle David, most likely would have done had 
this matter not stood in his way. In doing so Lam bestow. 
ing no special favor; my conceince tells me it is only com- 
mon honesty and justice. The fact that the title vested in 
myself and sister is enterly a matter of circumstance and 
which we have no control over. I regard it as a privallege 
and pleasure in which I am cheerfully joined by my wife in 
making deed to you of a certan portion, making you equal 
to myself and sister, when she makes a similar deed to my- 
self. I should have stated that the portion I would have 
made over to my uncle Hugh, whoes eyes are now sealed m 
death, is equal amongst us, and that which I would have 
made over to uncle Thomas he absolutely refuses to take, 
I am satisfied that the deed we have made to you is noth. 
ing more than just and equitable and has been consumated 
by us voluntarly and cheerfully. With this synopsis and 
the copy of the deed herewith inclosed, I trust you will 
throughly understand the nature of the deed. I have been 
this explicit as I perceive you do not understand the matter 
nor can realease the fact. At this I am not astonished, as 
I am persuaded you have not dremt of such a transfer. In 
my last ] request that grandmother should have the interest 
accruing from your part during her life, this, of course, I 
have no right to demand. My deed to you is absolutly, and 
hence my authority ceases. Out of respect to her the re- 
quest is made; it is for you to grant or not as you see fit. 
I have written to my sister Sarah relative to a similar trans- 
fer to you as my own, and place the matter and my reasons 
for so doing before her. She has delaid a reply, waiting for 
counsel from uncle Thomas in the matter, but he will not 
advise in the matter. My own action was volentary, hers 
must be the same; however she has decided, and has in- 
structed me to have a deed similar in effect to my own pre- 
pared and sent to her. This I hope to have attended to for 
the steamer. I sincerly hope and trust you will have not 
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only the enjoyments and comforts wealth affords in this 
wourld, but happiness eternal in the world to come. Kind 
love to grandmother and aunt Sarah, and sister Sarah, and 
yourself, in which I am affectionately joined by Martha. 
I remain dear aunts, your ever affectionate nephew, 
Wma. Marcus Parton. 
Uncle Thomas R. P. got home safe from St. Louis, and 
1s very busy at the books. 








EXHIBIT NO. 35.—THOMAS R. PATTON TO HIS SISTERS, DEC. 22D, 
1865. 
Philada., Dec. 22d, 1865. 
My Dear Sisters :—This will be handed to you by my 
niece, Sarah Patton. It is accompanied by a document 
prepared for her at her request by her brother here, through 
Mr. Hood, the nature of which she will communicate to you 
herself. The expense of consummating it should be paid 
for by you. I received your kind letter of the 6th inst.; 
was glad to find you so well; I regret, however, to learn 
that mother is so feeble, I trust she will recover from 
this attack of her old complaint. I am much hurried but 
will write you by Monday’s mail. Wishing you all many 
happy returns of this joyful season, 
I remain your affectionate brother, 
Tuomas R. Patton. 


From T. R. Patton, May 25, 1865.—Important Counseling. 
—Taking advice of Aunts. 
Phila., May 25th, 1865. 

My Dear Niece :—Your polite and kind letter of the 20th 
ult., found me at home. I do anticipate being absent a 
good portion of the summer. However your letters will 
promptly reach me. In the absence of letters from my sis- 
ters your letter was doubly welcome, as it conveyed to me 
the glad intelligence that they, with mother and yourself, 
were in the enjoyment of good health. I was also pleased 
to learn that you have so recently met with your aunt Mary 
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a 
and had so pleasant an interview with her, which is indeed 
a great privilege, her judgment is so exceedingly good and 
her views correct that her counsel doubtless would be of 
advantage to you as I am sure it would be to me. Sineg 
you last heard from me the painful intelligence has reached 
me of the death of my poor brother Hugh. Ihave no par. 
ticulars as to the disease or immediate cause incident to 
death. I have looked forward with bright anticipationg 
towards a personal interview, when he would have depicted 
to my fertile imagination the many scenes of his eventful 
life in the far away Texan country, but “ but hope tells a 
flattering tale of joys that never return.” Our national 
troubles are rapidly drawing to a close, and soon it is to be 
hoped peace, fellowship, good will, will return all over thig 
broad and beautiful continent. I was pleased to learn that 
you were so usefully employed and that your work merited 
the just commendation of your friends. Your determina. 
tion in respect to your intended reception and treatment of 
a certain person whoes name I forbear to mention meets my 
approval. Itshould never be mentioned in connection with 
Patton. I was glad to see you had so decided, for there is 
not anything I have encountered in life that would so mor- 
tify and distress me. My dear niece, early in life you be- 
came to me, through circumstances, the same as my own 
child. My love, affection and desire for your education 
and social advancement has been no less than they would 
have been had you been my own child. Since we first met 
you have not wanted a home anda good one. Your wants 
have be amply supplied by indulgent aunts &c., a kind grand- 
mother, of late your home (although good and the society 
of Miss ©’s excellent) is not where I would have desired it, 
but of course circumstances which is obvious to you were 
beyond my power to prevent. This however, I was partly 
reconciled to from conviction that it would be of short du- 
ration. I trust you will alse take this view of it and be 
content and happy. So long asI live you will be amply 
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provided for, and you are now neither poor nor dependent 
on any person on earth. 

My supervision over your interests has secured for you 
a comfortable estate. Now having reached your majority, 
[sincerely hope and trust and believe, that you will take 
a respectable, creditable and dignified position, and that in 
matrimony you will not madly through yourself away, but 
place yourself socially in a position equal at least, if not 
better than any of your friends or relatives. I have such 
confidence in you that I look for no disappointment in these 
respects. You shail have my approval and encouragement 
insuch a union. You may consult me with confidence. 
You shall always have my candid views in that respect, as 
well as everything else pertaining to your welfare, now and 
in the future. Out of respect to yourself, your Aunts should 
be consulted even about your most trifling matters, and 
their approbation secured. You will feel much the better 
for it both now and hereafter. Their experience through 
life will be of vast advantage to you in shaping your course 
for the future. With sincere and affectionate regard, I am 
truly yours, &c., 

Tnos. R. Parton. 


T. H. Patton, Nov. 14, 65. Cannot advise concerning as- 
signment. : 
Philadelphia, Nov. 14, 1865. 

My Dear Niece :—I am honored by the receipt of your 
esteemed favors of June, July and Sept., I have been quite 
remiss in not sooner replying to them. Such kind letters, 
which I am always delighted to get from you, deserve more 
promptness. It is needless for me to ask you to excuse 
me, for | know you will chearfully, knowing that I am hur- 
ried with business. J was pleased to know that you were 
with your Aunt and Grandma at the salt water, and that 
you received so much benefit from it; also, particularly so, 
to find you again at Crindle Cottage, my once happy and 
chearful home. Now my dear Sarah let your experience of 
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the past be a standing monitor on your right and left to 
direct you in the future. It has been a painful separation 
to us all. Oblige your aunts in everything—thought, word 
and deed. Make yourself entirely fitter for their every 
wish. They will not harm you. Your past life with them 
well suffice. Your brother and his wife are both well, 
She is really a very nice person, and is well calculated to 
make him very happy. You ask my advise relative to an 
assignment of some of the property which I have secured 
for you from Uncle Robert Ranken’s Estate to your Aunts, 
Now in this matter I cannot advise you. Your brother 
made a deed to them of a certain part. I did not object to 
it. I would give him no advice or counsel in the premises; 
his act’ was entirely voluntary. Yours must be so to. In 
justice I think it entirely right and proper, but you must 
govern yourself and be the judge. There is no law com. 
pelling you or can compel you to do so. I refused to take 
any part of the Estate to myself, which W. very earnestly 
solicited me to do. I now say the same to you. I will 
take no part of yours. My own estate is as much as I care 
to have. With sincere regard for your health and happi- 
ness, I am, dear Sarah, your attached Uncle. 
Tnomas R. Parton. 


Miss Sarah Patton, Jr.—private. 
EXHIBIT NO. 11.—s. PATTON TO MARCUS PATTON, SEPT. 27, 1865, 
Crindle Cottage, September 27, 1865. 


My Dear Brother:—I received your very kind letter 
yesterday morning, and was glad to hear you was so much 
better, and being at Cape May would do youa great deal of 
good. I have made up my mind, as you say Uncle would 
give you no advice; so it must be quite right when he 
neither said with or against it, so you may send the paper 
you spoke of, and be sure to address it to Miss Patton, 
Junr., Crindle Cottage, Myroe, Londonderry. Aunt May 
will get it and also my letters, as I am not sure whether I 
am to return to Rockfield, but I think when I go it will be 
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ouly fora day. G.ma, Aunt Sarah were at the shore for 
six weeks. I was there with them for the last fortnight, 
but am now a week past here. Aunt Sarah and I are 
going to Garvagh for a fortnight, but not till Aunt Mary 
come home from the shore. You may expect to see Hugh 
L. Ranken soon, as he is going out to Amerita. I think 
in a week or two, and it is very likely he may have a little 
parcel for you. You need not write either of the two let- 
ters you spoke of, or if you do, I will be very angry at you, 
and let the subject rest where it is, as the less said the bet- 
ter. So you are not to write to Miss C. on any account. 
Grand Mamma and Aunts are very glad that you are going 
to send me a ring, and hopes it will come safe, Grandmamma 
isin her usual. Aunt Sarah is much better, and Mary is 
quite well, | myself am still continuing quite well. I hope 
will be quite well by the time this reaches you. I intend 
writing Uncle in time for this post, and as my Aunt Mary 
has but one stamp, I will inclose this with Uncles. With 
much love in which Grandmamma and Aunts join me, 
believe me, my dearest brother, ever your loving and at- 
tached Sister SaRau Parton. 

Remember you are not to write those two letters you 
have promised. Please give my love to Martha, and I will 
be very glad to hear from her. S. P. 


EXHIBIT NO. 12.—s. PATTON TO T. R. PATTON, SEPT. 17, 1865. 
Crindle Cottage, Sept. 17, 1865. 

My Dear Uncle :—I have been here nearly two weeks. 
Before that I was two other weeks at Portrush, with Grand- 
mamma, my Aunt Sarah; our time passed very pleasantly. 
Grandmamma is in her usual, able to rise every morning a 
little after seven, and my Aunt Sarah is much better of 
being at the shore. They were six wecks there. She has 
improved more for the last fortnight than she did all the 
rest of the time, and is now a great deal better since she 
came home. Aunt Mary is to go soon to the shore; I 
think it will be to Portrush. Aunt Sarah and I are look- 
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ing forward with great pleasure for her return, as we are 
going to Garvagh. Dr. and Mrs. McElroy have been go 
kind as to invite us to spend some time with them. I hag 
a letter from William Marcus yesterday morning; he 
speaks of some paper he wants to send me; so if you think 
it is right it may come on, and he spoke of it in the letter 
before, and I said for him to ask you then as I could do 
nothing without your permission. Will you please give 
him your opinion, and as for my part I think it would be 
quite right. I was telling my Aunt Mary that I wrote you 
a letter some weeks ago, and I was sure you would feel 
angry with me for so doing. She said I was quite wrong 
to write anything that would either annoy or vex you, and . 
that I should not let anybody’s stories annoy me, and hear 
them as if I heard them not; so I hope you will look over 
the letter and its contents as you so kindly do many other 
things. I must not forget to tell you that Solomon Patton 
has got to his long home; he was working here on Friday 
and died on Monday evening; he was interred to-day, the 
27th, at ten o'clock, in Tourahet. When you come home 
you will see a great change, as the old row is all filled up 
before the door, and the manure heaps are both taken 
away. Mr. Patton has a very nice, I should say large gar- 
den; Grandmamma has done nothing with her’s yet, except 
to inclose it in. Miss Martin has her part planted with 
trees. I am sure you think it greatly improved when you 
see it. Dr. Hemphill has come home from Liverpool with 
bad health and does not intend returning. However, he 
is recovering slowly. I inclose a note for Marcus in this, 
which you will please give him, with much love, in which 
Grandmamma and Aunt join me, believe me, my dear 


uncle, ever your attached niece. 
Saran Patron. 


DXMIBIT NO. 14.—SARAH PATTON TO T. R. FATTON, JAN. 19, 1866, 


Crindle Cottage, Myroe, Jan. 19, 1866, 
My Dear Uncle:—I inclose this in the inside of the pa 
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per. I hope you will get both quite safely. Aunt Sarah 
and I came home from Aghodoey on this day week. We 
had a very pleasant time; one week with Uncle Thomas, 
and another at New Park; also, one at Dr. McElroy, of 
Garvagh. There were some nice parties during our stay. 
Dancing and charades seems to be the amusement of the 
day. All your friends were asking of you in the kindest 
manner. Aunt Mary come over for us rather sooner than 
we had expected. Mrs. Morison had invited us to spend 
some time with her. The night was bitterly cold, and the 
ground was covered with snow. Aunt Sarah and I caught 
cold, but I am happy to say we are both better. On our 
return we found Grandmamma in her usual. Aunt Mary 
and I were in Derry on Wednesday last. She purchased 
me a very nice watch and chain, also a ring with five dia- 
monds. She got a very nice dressing case for herself, but 
gave it to me the morning after. I have got nothing new 
in the way of work, as I intended turning my attention to 
plain sewing for the present. Anne and Mary Ranken, of 
New Park, returned to Dublin after Christmas, and Mary 
Anne went to Belfast the same day; they are not to return 
home until mid-summer. It is growing quite dark, so I 
must conclude with best love, in which Grandmamma and 
Aunts join me. Believe me, my dear uncle, ever your 
attached niece. Saran Parton. 


EXHIBIT NO. 15.—SARAIi PATTON TO MARCUS PATTON, JANUARY 
16, 1866. 
Crindle Cottage, Myroe, Jan. 16, 1866. 

My Dearest Brother :—I have great pleasure in answer- 
ing your long expected letter. Aunt Sarah and I were 
away at Lisboy for a week, another at New Park; also, 
one at Dr. McElroy’s, three weeks in all, but we had a very 
pleasant time among our friends, we were at a good many 
parties, dancing was our principal amusement, and on my 
return I got your letter, also the paper. I was very sorry 
to hear by the letter of the death of your little daughter 
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Mary, but I am very glad that Martha is getting ong 
well. Ere this reaches you, I hope she will be quite well, 
and able to fulfill her promise to write to me soon. Yoy 
should write Grandmamma to thank her the present of the 
sheets she sent you. I hope the married life has done 
away with all the drinking, and that you have turned over 
another lief and intend making her life who you haye 
chosen a most happy one. It is your duty to do so, and 
the wife of a drunkard, I am sure is everything but a life 
of comfort. I hope when you are writing you will be 
telling me you never take stronger than tea or cold water, 
and you will find yourself, wife and family will be more 
comfortable and happy both now and the time to come, 
you see that I had to put off the finishing of my letter to 
go to Derry. Aunt Mary and I went up on Wednesday, 
I am now sending the paper to my uncle also a letter. I got 
a nice ring with part of uncles money and aunt got mea 
nice watch and chain, also, a dressing case. Grandmamma 
is in her usual. Aunt Sarah is much better since we came 
home except a slight cold she got coming over the moun- 


tain. 
“B” all your friends over the mountain are asking for 


you, also for Martha they are all well and desired to be 
remembered to you. Jane Patton was in a little while last 
night, and she had a letter from Alexander in the mom- 
ing. Both he and Robert were quite well. Alexander will 
be finished this winter. The family are all well at home. 
I got nothing new in the way of work except a cover for 
aunt Mary, she gave me the wool tu do it with. I havea 
good deal of sewing to do before I join fancy work again. 
[ have to write to uncle so I must conclude this with best 
love to Martha, accept the same yourself. Believe me my 
dear brother ever your attached Sister Patron. 
All here send their love to you and Martha. ‘8. P. 


EXHIBIT NO. 16.—s. PATTON TO T. R. PATTON, MARCH 8th, 1866, 
Crindle Cottage Myroe, March 8th, 1866. 
My Dear Uncle:—Your very kind and welcome letter 
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reached me in due time. I would have written sooner, 
only I had posted a letter to you a few days previous to its 
coming to hand. My Aunt Mary gave me the letter to 
read that you inclosed to her, with one from yourself. I 
think it is a very nice letter (if I am a judge) and the 
young lady who wrote it must be a superior person. I was 
glad to hear, through you, that the paper I had signed had 
gone quite safely. You certainly have taken an immense 
trouble with them, and us—more I am afraid than either 
my brother or I can ever repay. I am very sorry that my 
brother would not, nor will not be counseled by you, and 
that he is degrading himself so much with strong drink. 
However, I hope ere long he may see his folly, and repent 
of the past and change his present course of going. I had 
a letter from his wife sometime ago, which I answered and 
addressed to the care of you. I have not heard from Wil- 
liam Marcus’s self since christmas. I suppose he does not 
intend writing me again. My Grandmamma is very poorly 
with her old complaint, the pain in her side, she blistered 
yesterday ; to-day she seems a little better, but with her 
it is‘well to-day and ill the next. Both my Aunts are as 
well as usual, and all our other friends over the mountain 
are well. I had along letter from Mary Ranken, of Lis- 
boy, on this day a fortnight; she was to leave for Calraine 
the day after she wrote me to stay with Mrs. Hugh Tyle 
forsome time. ‘here is arumor going afloat about her 
and Doctor Smith, of Moddey Carrie (?) going to get mar- 
ried on the twenty-second of June, but to the truth I can 
not say, although I have heard it from good authority. 
My Uncle Thomas and Aunt Jane are quite satisfied so far 
as I can hear, so the matter rests with herself alone and it 
is most likely to come off. There is nothing new about 
Crindle worth mentioning, except some little improve- 
ments being made opposite the door. The ground has 
been inclosed, and my Aunt Mary is going to plant some 
evergreens, and sow some grass seed, also intends making a 
walk all around. When you come home you will not know 
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the place, it is so much improved with the straw being 
away. My Aunts and I had a very nice walk over the oat 
lands. We all seems to enjoy it very much as the day wag 
very pleasant for walking and fine for the season. M 

Aunt Ann, of New Park, and her son William, algo 
Robert Ranken of Lisboy, were over here about three op 
four weeks since, but returned the same day, as William 
and Robert were to go to a fair next day. Aunt was looking 
very well at that time. We have not heard from New Park 
direct Since then. Doctor Hemphill calls to see us some 
times. He is getting better of his long illness and is more 
like what he was years ago. Mrs. Hemphill is quite well; 
she called to visit Grandmamma for a few moments. She 
is keeping her young looks better than any of our friends, 
I think I have given you all the news I can think of, that 
would interest you about your friends, except myself. 
However, I intend taking a new piece of paper for that 
alone and as this is nearly all finished, I expect to hear 
from you soon, and [ hope by that time to hear more 
pleasant reports from my brother’s ways of getting through 
in the world. With kindest love and many thanks for 
all the trouble you have taken with me, and I hope you 
may still find in me a loving, affectionate and obedient 
niece, believe me, my dear Uncle, ever your attached niece. 

Saran Parton. 


EXHIBIT NO. 17.—T. R. PATTON TO 8S. PATTON, FEB’Y 6, 1866. 


Philadelphia, February 6, 1866. 

My dear Niece :—Your kind letter of the 19th ult. is 
just received, accompanied by your assignment to your 
aunts Mary and Sarah of a certain portion of your interest 
in the real estate and product thereof of Robert Ranken, 
dec’d recovered from the residuary heirs of David Ranken 
dee’d, since July 1, 1865. From the agreements that have 
from time to time been before you for consummation, and 
with which yourself familiar I have no doubt therefore 
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that this assignment has been consummated intelligently. 

Some months ago you asked my advice relative to this 
matter which I declined to give you, and assigned my reas- 
ons for so doing, at the same time stated that there was no 
law to compel such a transfer. Your brother and his wife 
being familiar with all the facts in this matter made a simi- 
lar transfer in effect to yours. I did not advise them, 
neither did I oppose their so doing, nor interfere in any 
way more than I have with yours, because, although there 
was no law binding such an assignment I deem it matter of 
justice and common honesty. I refuse to take a part of 
your brother’s interest to myself, because I desired (having 
enough of my own) that you should derive the benefits 
from it. I hope soon to have all the estate settled up, and 
I sincerely trust you will appreciate and approve all my, 
action in the premises, and in order that you may so satisfy 


(All relative to the above matter in this letter.) 
T. B. P. 


The circumstances attending the delivery of the deed 
are ‘differently represented by the plaintiff and the aunts 
who are donees. We copy both statements. The plain- 
tiffs account is as follows : 

Ans. My aunt Mary came for us to Dr. McElroy, where 
we were stopping, and after a tedious drive of twelve or 
fourteen miles we got home to Crindle between eight and 
ten o’clock at night. Soon after our return the same even- 
ing, my aunt Mary gave me a document or paper, which 
she said was the deed of assignment sent by my uncle. It 
was then and there read in the parlor by her and myself, 
this parlor was at that time used as the bedroom of my 
aunt Sarah, who was sick, as well as for a parlor, and she 
said that we would go soon and execute this deed on Wed- 
nesday, which was the day on which Mr. John Campbell, 
who was accustomed to attend such business would be in 
town. 

25th Int. On the evening of your return did either of 
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your aunts tell you what you would assign by this docu. 
ment or the effect of it? 

Ans. Nothing except that it was only conveying to 
them what really belonged to themselves. 

26th Int. Is the document now handed by the defend. 
ants, and marked exhibit No. 1, the document shown you 
on the night of your return from Aghadoey ? 

Ans. It is the same. 

The defendant Mary testified as follows: Coming for. 
ward she handed a paper to me, saying, aunt Mary and 
aunt Sarah accept this from me, a portion of my property, 
I give it the same as my brother William Marcus gave it, 
I give it voluntarily to you. I took the paper and looked 
at it. It was open. I correct myself. Immediately after 
handing me the letter (marked exhibit 33) she ett the room 
and did not return for about fifteen minutes. She then 
returned and came forward to me and handed me the paper 
as I have above stated, and then used the language I have 
described in the first part of the answer. I looked at the 
paper on her handing it tome. I said, “Sarah, I do not 
require this, I have enough of my own.” I handed her 
back the paper. She said, “ Aunt accept of it, it is yours 
by right, though mine by law.” She then handed the 
paper to my sister, using the same words she did to me. 
My sister said, “ Sarah I do not require it, I have enough 
of my own.” She said a second time, “it is yours by 
right, though mine by law,” and we agreed to accept of 
it. My mother said, “girls, you have enough of your 
own,” and that is all I ever heard my mother say on the 
subject, up to that time or at that time. We were seated 
at the parlor fire and she came with the document again 
to me and asked me to read it, saying that she could not 
read it. I took the paper, and she drawing her chair close 
to me, I read the paper, keeping my finger under each 
word, as I passed, she looking on. When I had so finished 
the reading the paper aloud, I suggested to her to read it 
for herself the next day. She took the paper and laid it 
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on the cabinet. I said for her not to leave it there. She 
then asked me to take care of it, and I did so, and put it 
into a drawer in my own room. This is all I have to state 
in answer to the interrogatory. The letter (marked exhibit 
No. 33) I read aloud, while my niece, Sarah, was absent, 
during the space of fifteen minutes, as [ have described, 
my mother and sister listening to the reading. 

The defendant, Sarah, testified: My niece, Mrs. Ran- 
ken, read the address of the letter, then. turned her back 
and turned around again and handed my sister a letter, 
saying: “this is for you and Aunt Sarah, from Uncle 
Thomas.” She then left the room. My sister then read 
aloud the letter to us in her absence, and laid it upon the 
_mantlepiece. My niece returned after a little and came 

forward and handed my sister a document or deed, saying: 
“ Accept of this, Aunt Mary, Aunt Sarah, it is a portion 
of my property, same as William Marcus gave you, one- 
fourth to each. My sister said, “‘we do not require it we have 
enough of our own.” My sister then laid the deed down. 
My niece then lifted it and handed it to me, saying the 
same words she had said to my sister. I said I did not 
require it, having enough of my own. She said she knew 
it was ours by right, though hers by law. She asked my 
sister to assist her in reading the deed, and they read it 
together. My sister then handed her my brother’s letter, 
and she read it, that is the letter that was on the mantle- 
piece. I think I then left the room. Ido not recollect 
anything more that happened before I left the room. 

After the execution of this deed and its acknowledg- 
ment at Derry, the plaintiff returned to Crindle Cottage, 
but being dissatisfied with her usage there, she went to 
Mrs. Daugherty’s, and afterwards as a parlor boarder at 
Miss Mills’ school at Ballongary, where she remained till 
her marriage, on December 19, 1867. 

The principal question in this case is whether, under 
the circumstances, a court of equity will allow the deed of 
1866 to stand, and our conclusion, upon an examination of 
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all the testimony given on both sides, we shall proceed to _ 
state, and the grounds upon which this conclusion is based, 
The exercise of this power to set aside deeds by courts of 
equity occasionally presents very delicate questions, and ip 
such cases the conclusion on the part of the court is that 
in doubtful cases, it is at least the safer course to err op 
the side of the weaker party. Where a confidential rela. 
tion exists, and the subordinate conveys to the superior, 
courts of equity look very narrowly into the circumstances, 
They require the act to be done with a reasonable knowl 
edge of all the facts necessary to an understanding of what 
the grantor is doing, especially in the absence of any 
motive of gratitude or affection. We deem any citation of 
authorities in regard to this general principle unnecessary, 
as they are familiar to the profession and have been g9 
often quoted in previous decisions of this court. It may 
be observed in this case that the facts that the deed of 
1866 did not suggest itself to the donor, and that it was 
not made from motives of gratitude are beyond dispute, 
There is not the least evidence in all the record that Sarah 
(the plaintiff) ever thought of conveying half of her estate 
to her aunts, until its propriety was suggested to her, nor 
does the testimony on either side attribute the convey- 
ance to motives of affection or gratitude. There is in the 
record a great deal of testimony in regard to the treat 
ment of the plaintiff by her aunts during her childhood at 
Crindle Cottage, but the details of this evidence we con- 
sider immaterial. The statements of the plaintiff are that 
she was badly clothed, that she was compelled to perform 
various menial services, and that she was kept under very 
strict surveilance ; and her statements are confirmed by the 
testimony of various witnesses. On the other hand, these 
statements are contradicted by the defendants, except as to 
the surveilance, which her aunts considered proper, by 
reason of some imprudences of hers. The testimony is 
only important to show that the deed in question, resulted 
from no motives of gratitude. Indeed, it is scarcely claimed 
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that any such motive prompted the deed, or that such a 
conveyance ever suggested itself to the plaintiff. It was 
first suggested to her by her brother in Philadelphia, a 
oung man of bad habits, seldom sober, of feeble intellect, 
and without education or acquired information. Two let- 
ters from the young man are copied, the second, being evi- 
dently not an original production, containing an elaborate 
argument which must be credited to his lawyer or adviser. 
All the testimony in this case leads to the conclusion 
that the plaintiff had no especial regard for her aunt Mary, 
who was the controlling spirit of the household at Crindle 
Cottage, her sister Sarah being mostly in infirm health. 
The testimony of the sisters, aunts of the plaintiff, and 
grantees in this deed, upon the return of plaintiff and 
her aunt Sarah from Aghadoey, shows that the deed was 
understood by the grantor to-convey property to, them 
which of right belonged to the donees, though the donor 
_ was the legal owner. Had such a deed been prompted by 
motives of affection, it would not be clear that a court of 
equity would allow it to stand. In the case of Garvin v. 
Williams, 44 Mo. 476, 50 Mo. 211, the testator was a young 
man in the last stages of consumption, without father or 
mother, brothers or sisters. Gratitude to his guardian and 
his guardian’s wife prompted the will. The testator had 
no prospect of being able to enjoy the property, and he 
preferred that it should go to his guardian, who had been 
kind to him, instead of to distant relatives where the law 
would carry it. Yet this court, upon general principles 
established in regard to transactions between guardian and 
ward, set the will aside. Here the deed was made by a 
young girl to two ladies, unmarried and past the middle 
period of life and in comfortable circumstances, who had 
already reccived a conveyance from her brother of half his 
estate, estimated at nearly $60,000, and by the will of David 
Ranken received $28,000, and a considerable sum from the 
estate of their brother Hugh, and were in possession of an 


Irish farm, sufficient to support them in the position to 
2 
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which they were raised and accustomed. With fixed habits 
in their cottage, at that time of life,what additional comforts 
or happiness could $60,000 contribute? It was, to say the 
least, improvident and unnecessary, had any feeling of 
gratitude prompted it. The plaintiff was just entering life, 
and might reasonably look forward to marriage and 4 
family, and the loss of $60,000 might materially affect her 
future condition, whilst the accession of such a sum of 
money to her aunts could be of no practical benefit to 
them, unless the mere power which money gives is to be 
regarded as an addition to the happiness of its possessor, 
The only ground, however, suggested to the plaintiff, or 
urged in defence of the deed here, is that she was undera. 
moral obligation, not recognized by law, to redress the in- 
justice of the law of Missouri, which, as to lands in this 
State, denied to aliens an inheritable capacity. Wherea 
party is full of age, and under no undue influence, and fally _ 
competent to examine and decide on the policy or impoliey 
of a law, and desires to rectify its supposed or real injps- 
tice, it would certainly not be within the province of 4 
court to interpose objections to the accomplishment of such 
an object. The eldest son in England might believe that 
the law of primogeniture was an outrage upon justice, and 
upon arriving at full age, conclude to divide with his 
brothers and sisters, and I suppose no court in England 
would prevent him from so doing, on the sole ground that 
his opinions on that subject were extraordinary or whimsi- 
cal. Such acts of generosity are, however, so infrequent, 
that when they occur, if in fact such an occurrence ever 
happened, courts will look narrowly into the circumstances 
to see that there is a total absence of all due influence, and 
that the donation was made with a complete understand. 
ing of his rights under the law. And in this country most 
people would think the law of primogeniture in England, 
though an essential part of the system of government, 
prevailing in that country for centuries, greatly more un 





OCTOBER TERM, 1877. 415 








Ranken vy. Patton. 


TEE isso 
just than our Missouri law, which, until a very recent 
period, prohibited aliens from inheriting real estate. 

The plaintiff in this case, in 1866 a young girl, living 
in Ireland and raised there from her infancy, could scarcely 
have been competent to form any judgment in regard to 
the justice or injustice of a law in Missouri. Nor is there 
any evidence in this case to show that such a question was 
ever presented to her for deliberation. She simply acted 
in conformity to the directions of her brother and uncle, 
in the latter of whom she had the utmost confidence. 
When the suggestion came from her brother, her answer 
was that she would be governed entirely by her uncle, and 
when her uncle assured her that such a conveyance would 
be approved by him, the conveyance was forwarded to her 
and she signed it. The subsequent letter of her uncle ap- 
approves of it as nothing more than “common honesty 
required.” 

She had no knowledge of the amount or value of the 
property conveyed. She was induced to believe that com- 
mon honesty required the conveyance, and as her uncle was 
her guardian and adviser, she implicitly followed his direc- 
tions. His letters to her previously in regard to the estate 
she inherited had been very indefinite, and only stated 
that with economy she would be able to live respectably, 
and that, at all events, so long as he lived she would be 
provided for. Mr. Patton well knew, not the exact, but 
the proximate value of the property, and his reticence in 
regard to this, during her pupilage, might be justified as 
arising from the best of motives. But when the question 
arose in regard to her conveying one-half of her estate, if 
she was competent to do this, he must have known that 
che was equally competent to be apprised of what she was 
doing, and of how much she was conveying. It was his 
duty, as her guardian and agent, to protect her interests, 
and if he supposed that “ common honesty” required her 
to divide with his sisters, and that she was competent to 
decide upon the questions of law and morals involved in 
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such a division, all the facts necessary to a proper under. 
standing of the case should have been submitted to her, 
It is not pretended that this was done. 

It has been suggested, however, in support of this deed 
of 1866, that the proofs of any undue influence or solig. 
tation on the part of the donees, is unsatisfactory, and jt 
may be conceded that, if we restrict this influence to direet 
solicitations, the position of the defendants on this point 
is sustained. The testimony of the plaintiff, the donor, is 
explicitly contradicted by the donees, but it is not denied 
that the donees had previously received a deed from the 
brother of the plaintiff, and also a long letter from him 
explaining the grounds upon which he acted, which we 
have copied, and were apprised by this letter that he would 
expect and urge his sister to make a similar deed. Whether 
this letter was communicated to the plaintiff or not, isa 
matter not satisfactorily established. We have not exam- 
ined this point very particularly, because our opinion is, | 
that it is not material to an adjudication of the main ques- 
tion. There is no doubt that Th. R. Patton, the brother 
of the two grantees and the uncle of the grantor, was prin- 
cipally influential in procuring this conveyance, in faet 
that the deed was made at his suggestion, and without the 
least examination by the plaintiff into the grounds upon 
which sech a conveyance was urged upon her, and without 
any means furnished to her by which an intelligent exam- 
ination could have been made. The only motive of the 
plaintiff was to comply with the wishes of her uncle, and 
to gratify her aunts. The letter of her brother to her aunts, 
if communicated, contained material misrepresentations of 
the history of her title. That was the result of a compro- 
mise, and not the judicial establishment of her claim to 
one-half of the estate of Robert Ranken, upon the ground 
of her nativity in the United States, and the conveyance 
of one-half of her interest to her aunts did not put them 
on an equality with her and her brother, but in truth, look- 
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sng at the will of David Ranken, gave them a larger share 
of the estate than she got. 

However this may be, it is a matter which will not 
change the action of the court of equity, that the deeds to 
the aunts was principally procured by the agency of the 
uncle. The interposition of third persons will not purify 
the transaction, or enable the donees to evade the resposi- 
bility arising from undue influence. This is well settled, 
and the authorities go back to the opinion of Lord Eldon 
in Huguenin v. Baseley, (14 Vesey 279,) or tather to Lord 
Hardwick’s opinion, in the case of Bridgeman v. Green, 
(2 Vesey 627,) and Ch. Justice Wilmot’s confirmation of 
Lord Hardwick’e opinion (Wilm. 64.) Lord Eldon says: 
«TJ should regret that any doubts could be entertained, 
whether it is not competent to a court of equity to take 
away from third persons the benefits which they have 
derived from the fraud imposition, or undue influence of 
others.” Lord Hardwick observes in Bridgeman v. Green, 
“that if a person could get out of the reach of the doctrine 
and principle of this court by giving interests to third 
persons, instead of receiving them to himself, it would be 
almost impossible ever to reach a case of fraud.” And Ld. 
Ch. J. Wilmot says when the case came before the Lords 
Commissioners: “ There is no pretense that Green’s brother 
or his wife, was party to any imposition, or had any due 
or undue influence over the plaintiffs, but does it follow 
from thence that they must keep the money? No. Who- 
ever receives it must take it tainted and infected with the 
undue influence and imposition of the person procuring 
the gift: his partitioning and cantoning it out amongst his 
relations and friends, will not purify the gift, and protect 
itagainst the equity of the person imposed on. Let the 
hand receiving it, be ever so chaste, yet if it comes through 
acorrupt channel, the obligation of restitution will follow 
it.” In Whelan v. Whelan, (3 Cowen 578,) in the Court 
of Errors in New York, Judge Woodworth observes in 
regard to this principle: “It is believed that this rule is 
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firmly established. If it were otherwise, that @ pereos 
could evade the principle by giving interests to third per- 
sons, instead of reserving them to himself, it would be 
almost impossible ever to reach a case of fraud.” And 
this is the American, as well as English doctrine, and the 
doctrine of this court, in Yosti v. Laughran, 49 Mo. -599, 
We think it unnecessary to comment on the use of the 
word “voluntarily” in the letters of T. R. Patton and 
Marcus Patton, and in the reported speeches of the plain. 
tiff to her aunts, when the deed was handed to them. Its 
frequent repetition does not tend to change the conclusion 
we have reached. 

That conclusion is, that this deed of 1866 was not a spon- 
taneous act; that it arose from the suggestions of others; 
that it was pressed upon plaintiff as a moral obligation; 
that this pressure came from one who had an authoritative 
control over her; that no motive of affection or gratitude 
prompted it; that her signature to the deed was the result 
of an habitual deference to the opinion of her uncle, and 
was no intelligent judgment of her own, and that the 
donees occupy no better position than their brother, 
through whose influence, mainly, the deed was. procured. : 
We are, therefore, of the opinion that the deed of 1866 
should be set aside. 

In regard to the deed of Campoeil, Exr. to T. R. Pat- 
ton, of 1867, it is clear that the defendant, Patton, is charge- 
able as trustee, so far as the interests of plaintiff are con- 
cerned. But there is nothing in the record to show what 
disposition, if any, the defendant, Patton, has made of 
these lots. It may be that bona fide purchasers have inter- 
vened, or that improvements have been made. We, there- 
fore, reverse the judgment of the circuit court, and remand 
. the case with directions to that court to proceed ip con- 
formity to this opinion. 

Judges Suzrwoop and Hoven concur. Judges Nortox 
and Henry were not on the bench when the case was 
argued and submitted. REVERSED. 
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Counter-Claim: DEBT OF DEFUNCT CORPORATION: FRAUD. An indebt- 
edness due to defendants from a defunct corporation, of which 
plaintiff was acting as manager when the indebtedness was created, 
will not be allowed as a counter-claim in a suit for the price of 
goods subsequently sold by plaintiff to defendants, although, when 
they made the purchase, defendants supposed they were siill deal- 
ing with the corporation, unless plaintiff has notice of such indebt- 

edness, and thereafter concealed from defendants the fact that he 

had succeeded to the business, and was selling on his own account, 
and not as manager of the corporation. 


Brror to Henry Circuit Court—Hon. Foster P. Wricut, 
Judge. 


F. E. Savage for plaintiff in error, cited: Wiggins v. 
Hammond, 1 Mo. 121; Clarkson v. Creely, 40 Mo. 114; Old- 
ham v. Henderson, 4 Mo. 295; Baker v. Stonebraker, 36 Mo. 
338; Bernecker v. Miller, 44 Mo. 102; Joliffe v. Collins, 21 
Mo. 338. 


Hoveu, J—The defendants were merchants, and prior 
to January, 1872, were customers of the St. Louis Machine 


‘ Company, buying from them agricultural implements of 


various kinds. The plaintiff, J. A. Field, was superintend- 
ent of said company and conducted its business. In Jan- 
uary, 1872 said company discontinued business, and the de- 
fendants thereafter continued purchasing from the plaintift 
Field, supposing, as they testified, that he was still acting 
.for said company, though he was in fact selling on his own 
account. The account sued on contained items from Feb- 
ruary 28th to October 31st, 1872. The defendants presented 
a bill against the St. Louis Machine Company, dated in 
1871, exceeding the amount of plaintiff's account, which 
they asked to have allowed as a counter claim against the 
plaintiff, on the ground that he had concealed from them 
the fact, that he was dealing on his own account, and was 
not acting for the St. Louis Machine Company in the sale 
ot the goods sued for. The cause was tried without a jury, 
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and the court allowed the counter claim and gave judg. 
ment for the defendants. The testimony was conflicting as 
to whether the defendants had notice that the Machine 
Company had discontinued business in January, 1872, 
Conceding, however, that the defendants were not notified 
of the change, we do not think the plaintiff could be held 
liable for their claim against the Machine Company, unless 
he had notice thereof and thereafter concealed the fact of 
such change. Of this there was no evidence. The judg. 
ment must be reversed for the further reason that there 
was no testimony to support the counter claim. Judgment 


reversed and cause remanded. All concur, 
REVERSED, 





Tue County Court or Sr. Lours County Ex ret. Jenks, 
APPELLANT V. FASSETT ET AL. 


Coal Oil Inspector: LIABILITY OF, FOR VIOLATION OF OFFICIAL Duty, 
The law concerning the inspection of coal and petroleum oils, made 
it the duty of the inspector, when not‘fied, to inspect such oils, 
and to brand the barrels containing them “ approved” or “reject- 
ed,” according as they did or did not come up to the legal standard, 
and to secure the faithful performance of his duties, required him 
to give a bond with sureties, for the use of all persons who might 
be aggrieved by his acts or neglect. The defendant, an inspector, 
branded some empty oil barrels “approved,” and left them with a 
manufacturer, who filled them with oil below the test, and without 
having it inspected by defendant, sold one of them to a dealer, who 
sold a gallon of the oil to plaintiff, whose wife was killed by the ex- 
plosion of a lamp filled with some of it. Held, that defendant was ° 
guilty of a breach of duty for which plaintiff could maintain an 
action on his official bond. 


Appeal from St. Louis Circuit Court. 


The case was tried at special term before Hon. James 
K. Knieut, one of the judges. 


The statute under which the suit is brought is as fol- 
lows: 
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Src. 1. The Governor shall appoint an inspector 

* %* * * whose duty shall be to ex- 
amine and test the quality of all coal or petroleum oils; 

* * % that he shall be requested by any 
manufacturer, &c., to examine; and, if upon such testing 
or examination, the oils or fluids so tested, shall meet the 
requirements hereinafter specified, he shall fix his brand 
and device “approved,” with date upon the package, &c., 
containing the same, and it shall be lawful for any manufac- 
turer or dealer to sell the same as an illuminator. But if 
the oil, so tested, shall not meet the requirements, he shall 
mark upon each package, &c., “rejected for illuminating 
purposes,” under his name; and it shall be unlawful for 
the owner to sell for illuminating purposes, &. Gen. 
Stat. 1865, p. 435. 





Krum & Patrick for appellant. 


The injury is not too remote to entitle the relator to 
recover. The office ot inspector was created but for one 
object, viz: to surround the lives and property of the peo- 
ple of this community with as many safeguards as the 
law could contrive against the sale of dangerous burning 
oils. It was designed to prevent the sale of oil below a 
certain standard. If the officer, when called upon to 
inspect oil, should brand it “approved,” when he should 
have branded it “rejected,” he would violate an express 
statutory duty; and it is none the less a violation of his 
duty if there is no oil at all in the barrels when he affixes 
his brand “approved.” In the present case, by defendant’s 
own act, a deliberate and willful one, this engine of calam- 
ity and death, was sold to the relator with all his symbols 
of office upon it, to express to the relator that he might 
safely buy and use it. Can it be said that when his wife 
lost her life by the explosion of that oil, her death was not 
aconsequence of his act and neglect, or the connection 
between his act and neglect, and her death is not easily 
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made? The defendant put t the power of death in motion, 
and the dealer was his innocent agent in the work of px 
struction, selling in reliance upon the brand “approved.” 
It was the false representation of the brand that led to the 
injury. Defendant is responsible for the consequences, 
Wharton on Negligence, § 145; Burrows v. March Gas Co., 
L. R. 5 Exch. 67; 8. C. L. R. 7 Exch. 96. The relatorisg 
party aggrieved within the meaning of the statute. Me. 
Carthy v. Guild, 12 Met. 291; and may maintain an action 
for the fatal injury to his wife. Wag. Stat. 147, § 3. 


SuErwoop, ©. J.—Action on the official bond of Alfred 
K. Fassett, teatptiatee of coal and petroleum oils for the 
city of St. Louis, brought to the use of Cline Jenks, whose 
wife was killed by a lamp explosion, which explosion was 
brought about and caused by Fassett’s neglect of and dere- 
liction from official duty, in that he failed, neglected, &., 
to perform the duties of his office. The bond sued was ex- 
ecuted March 25th, 1869, and this suit instituted March 
9th, the year following. A demurrer questioned in the 
court below the sufficiency of the petition, and success- 
fully, which gave origin to this appeal. The breach 
declared on is alleged to have occurred in January 1870, 
and this suit is brought under the law as existing anterior 
to the act of March 24th, 1870. (1 W.S. 729.) 

Chapter 105, Genl. Stats. 1865, p. 436, section 7, requires 
every person appointed inspector of coal and petroleum 
oils, to execute a bond to the county court of St. Louis 
county, conditioned for the faithful performance of the 
duties imposed by the act, and such bond is “for the use 
of all persons aggrieved by the acts or neglect of such 
inspector.” And section 15, Genl. Stat., p. 605, provides 
that in all cases where a suit is authorized to be prosecuted 
by any person on an official bond, the suit shall be brought 
in the name of the State gr other obligee named in the 
bond, and to the use of the party suing. The demurrer 
confesses the breach assigned to be true, confessing thereby 
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in substance this charge; that Fassett, in default and 
breach of the conditions of his official bond, branded 100 
empty casks as “approved;” that these casks belonged to 
Cobb & Co., manufacturers of coal and other oils; that 
afterwards Cobb & Co. filled the casks with oil below the 
test, and Fassett neglected and refused to inspect the same; 
that afterwards Cobb & Co. sold one of these casks thus 
branded, and thus filled with oil below test, to one O’Con- 
nel, a grocer, who sold a gallon of the oil to the family of the 
relator; that a lamp filled therewith exploded, causing the 
death of relator’s wife. It is to be observed that the statute 
respecting the inspection of coal and other oils, is very 
broad. The privilege of suing on the bond in the name of 
the county court, is given to every one “aggrieved by the 
acts or neglect of such inspector.” But for the inspector’s 
dereliction of the duties which the law imposed ypon him, 
it would have been beyond the power of the manufactur- 
ers to have put upon the market, and successfully sold as 
genuine and safe an article of oil, the sale of which the law 
condemned, and which the inspector was required to brand 
accordingly. The fact that the manufacturers were, under 
section 4 of the same chapter, also liable to an action, by 
no means shields the inspector from liability. We, there- 
fore, hold the petition sufficient, reverse the judgment and 
remand the cause. All concur. 
REVERSED. 
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Tue State v. Fritrerer, APPELLANT. 


Criminal Practice: BILL OF EXCEPTIONS: EVIDENCE. The Su. 
preme Court will not inquire, whether the verdict in a crimina] 
case is against the evidence, unless the whole of the evidence igs 
preserved in the bill of exceptions. It is not sufficient that itg 
substance is stated. 


NEWLY DISCOVERED EVIDENCE: MOTION FOR NEW TRIAL, A 
motion for a new trial in criminal cases, on the ground of newly dis- 
covered evidence, should be supported by affidavit, and should 
show what the evidence is, that it is material, and what efforts 
had been made to discover it in time. 

MURDER: INSTRUCTIONS. On appeal from a conviction of 
murder in the second degree, the Supreme Court will not inquire, 
whether instructions given to the jury by the trial court, on the 
subject of murder in the first degree, are correct. 


Error to Phelps Circuit Court.—Hon. V. B. Hitx, Judge, 


The following are among the instructions given by the 
court at the trial : 

8. The court further instructs the jury that malice in 
the legal sense means a wrongful act done intentionally 
without legal cause or excuse, which malice is evidenced 
by antecedent menaces and preconcerted schemes to do 
the deceased some bodily harm; and if you find from the 
evidence that defendant struck deceased and wounded him, 
as alleged in the indictment, with an axe or other instru- 
ment, as charged, likely to produce death or great bodily 
harm, the law presumes that defendant struck and wounded 
him in malice. 

5. The court instructs the jury that if they believe 
from the evidence in this cause that defendant killed Mar- 
tin Haverty intentionally, but such killing was done with- 
out premeditation and not done in the commission or 
attempt to commit a felony by deceased, and was not justi- 
fiable or excusable, they will find defendant guilty of 
murder in the second degree, and assess his punishment at 
imprisonment in the penitentiary for a term not less than 


ten years. 
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J. L. Smith, Attorney General, for the State, cited: 
State v. Lane, 64 Mo. 319; State v. Underwood, 57 Mo. 40; 
State v. Hudson, 59 Mo. 135. 
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Norton, J.—The defendant was indicted at the August 
term, 1876, of the Phelps County Circuit Court, for murder 
in the first degree, in killing one Martin Haverty. He was 
duly arraigned and put upon his trial at the November 
special term, 1876, of said court, which resulted in his con- 
viction for murder in the second degree. A motion for 
new trial having been made and overruled, the cause is 
brought here for review on appeal. We are left to an ex- 
amination of this case without the aid of any brief on the 
part of defendant’s counsel, and find upon examination 
of the record, that the grounds alleged in the motion for 
new trial are: First, because the court failed to insert 
“ malice aforethought” in the instructions; secondly, because 
the verdict is contrary to the evidence, and because the 
jury disregarded the instructions given by the court for 
defendant; thirdly, because defendant was taken by sur- 
prise, and had discovered new testimony since the com- 
mencement of the trial, but too late to avail himself of it 
on the trial. 

The word malice having been fully and correctly de- 
fined in the third instruction given by the court, the first 
error assigned has no standing. 

The second ground of error assigned that the verdict 
was against the evidence, cannot be inquired into here, 
because the evidence offered on the trial is not presented 
in the bill of exceptions, the record only stating what the 
evidence offered tended to prove, without stating, what 
the evidence was. When a review is sought in this court 
in a criminal case on the ground that the evidence does 
not support the verdict, the whole evidence must be pre- 
served, so as to enable the court to act understandingly. 
The statement in the bill of exceptions is that the evidence 
tended to prove that the deceased came to his death by 
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means of blows inflicted with a sharp instrument, upon 
the front, side and back of the head; that he was found 
on the railroad track, about one hundred yards from de. 
fendant’s house; that from where deceased was found, 
traces of something having been recently dragged along 
on the ground and traces of blood were found on the 
bushes, leaves and grass, and these were traced nearly to 
defendant’s house; that in one room of defendant’s house 
blood spots were found on the next day after the discovery 
of the body, and also on the gate post at the rear of the 
house blood spots were found and >ther evidence tending 
to show that defendant’s house was the scene of the homi- 
cide. The above recital of a part of the statements made 
in the bill of exceptions conclusively shows that we can- 
not look into the evidence to determine the question 
whether it supported the verdict or not, for the reason that 
it purports only to give the substance and not the evidence 
itself. 

The last ground of error that the defendant was taken 
by surprises and had discovered new evidence after the 
commencement of the trial, is not supported by affidavit, 
and is further insufficient in not stating that the. evidence 
was material, and in not stating what it was, or that he 
had used any diligence in regard to this ascertainment. 

The record shows that exceptions were taken to the 
instructions given on behalf of the State. We deem it 
unnecessary to review the instructions relating to murder 
in the first degree, inasmuch as the defendant was found 
guilty of murder in the second degree. It operated as an 
acquittal of murder in the first degree, and defendant has 
not been, in any view that can be taken of it, injured or 
prejudiced by any supposed error in the instructions, defin- 
ing that offense. If, therefore, the instruction which was 
given in regard to murder in the second degree, properly de- 
fined that offense, the judgment ought not to be disturbed, 
simply because of an error in an instruction defining mur- 
der in the first degree. State v. Underwood, 57 Mo. 40. The 
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instruction relating to murder in the second degree pro- 

rly defined that offense. The jury were told that if de- 
fendant killed deceased intentionally, without premedita- 
tion (which had in a previous instruction been defined), 
and the killing was not done while deceased was attempt- 
ing to commit a felony, and was not excusable or justifi- 
able, that it was murder in the second degree. State v. 
Foster, 61 Mo. 549; State v. Lane, 64 Mo. 319. Perceiving 
no error in the action of the trial court, the judgment is 


affirmed. The other judges concurring. 
AFFIRMED. 





Stevenson, APPELLANT v. SALINE CouNTY ET AL. 


Practice, Supreme Court: BILL OF EXCEPTIONS: MOTION FOR 
yew TRIAL. A motion for a new trial, not incorporated in the bill 
of exceptions, though contained in the transcript, can not be 
noticed by the Supreme Court. 

Estoppel: RECOGNITION OF TITLE IN ANOTHER. Where one pro- 
cures an order of a county court for the sale of land, as of land 
then claimed by the county, and in the order the land is spoken of, 
as that “formerly owned” by the person procuring the order, he 
is estopped to dery or recall this recognition of title after another 
has acted upon it by purchasing the land of the county, paying 
the purchase money and making improvements thereon. 


Equity: wacnes. It is too familiar a principle to require discus- 
sion that equity does not foster the prosecution of stale demands, 
encourage laches, or lend its aid to any but the prompt and vigilant. 
Case Adjudged. Suit was instituted April, 1873, to redeem lands 
sold May, 1864, in virtue of an order of a county court, under a 
“school mortgage” from plaintiff to the county, made August, 
1860, and bought in by the county. The land in April, 1869, was 
sold by the county to defendant for the amount of the mortgage 
debt and interest thereon. Defendant testified that prior to making 
the deferred payments of the purchase money, plaintiff stated that 
“all he claimed, was his wife’s dower;”’ plaintiff testified that he 
“did not think” that he ever so stated. Aside from this testimony, 
it appeared that plaintiff had, in 1868, treated the land as belong- 
ing to the county, by procuring an order from the county court for 
its sale to his son, in which order the land was spoken of as that 
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“formerly owned” by plaintiff, and though defendant had not seen 
this order, he was not ignorant of its substance. It also appeared 
that defendant had made improvements upon the land, and had 
completed payment of the purchase money two years prior to the 
institution of this suit, which was brought shortly after the decision 
in Ray county v. Bentley, 49 Mo. 236, to the effect, that counties 
could not become purchasers at sales made under school mort. 
gages. Held, that the decree of the trial court, canceling plaintiffs 
notes, and transferring the legal title to the land to defendant, was 
correct; and, although the trial court based its decree upon the 
ground of estoppel alone, it could also be sustained on the ground 
of laches. 


Appeal from Saline Circuit Court—Hon Wi.11am T. Woon, 
Judge 


Draffen § Williams for appellant. 


I. The county of Saline could not become the pur. 
chaser of the land at the sale by the sherift under the 
mortgage, and hence said sale was a mere nullity and the 
rights of the parties were not altered thereby. It was the 
same as if no sale had been made. Ray County v. Bently, 
49 Mo. 236. 

II. There never having been a legal foreclosure of the 
mortgage, the sale by the county transferred to Van Meter 
the rights of the beneficiary, the county, and did not affect 
the plaintiff's equity of redemption. Johnson v. Houston, 
47 Mo. 227. 

III. There was no estoppel in this case. The county 
did have an interest in the land, and the offer to purchase 
the interest that she had as mortgagee is not inconsistent 
with the present application, or the claim now set up. But 
even if the plaintiffs had recognized the title asserted 
by the county, Van Meter testifies that he knew nothing 
of it, and understood, when he bought, that Stevenson 
claimed the land. An important element of estoppel is. 
wanting. There was not even a knowledge of the facts 
relied on as an estoppel, much less any acting upon them by 
Van Meter. Newman v. Hook, 37 Mo. 207; State ex rel., 0. 
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Laies, 52 Mo. 396; Bales v. Perry, 51 Mo. 449; Bigelow 
on Estoppel, 560. 


Waters § Winslow with Shackelford & Vest for respond- 
ents. 


1. The plaintiff's demand is stale and should not now 
be enforced. The sale was made in 1864, and he made no 
effort to redeem until 1868, and then not for himself. After 
obtaining an order as agent for his son, permitting him to 
buy on very favorable terms, and trying, from Novenser, 
1868 until April, 1869, to comply with its terms, he failed 
because he could not raise the money to make the cash 
payment. From 1860 to 1869 he had not paid a cent of 
interest. His mortgages had been forfeited nine years, the 
land had been sold five years, he was given every oppor- 
tunity to redeem or sell, and failed to make any arrange- 
ments. Having exhausted all chances with the plaintiff, 
the county found a satisfactory purchaser in Vanmeter, 
and the land was sold to him. Plaintiff went to see Van- 
meter about the sale, but whether the claim he set up was 
to redeem the mortgage or his wife’s dower, is a matter of 
conflict between them. And here intervenes another fatal 
delay. Why did he not commence his proceedings at once 
to-redeem? Vanmeter had only paid $500.00 on the pur- 
chase. Instead of acting promptly, he went away and paid 
no further attention to the matter until 1873. In the mean- 
time Vanmeter had completed his purchase. Why this 
delay of four more years, making thirteen years he had per- 
mitted his mortgages to remain forfeited and his interest 
unpaid, during nine years of which this sale had remained 
unquestioned? We think the answer is apparent. He 
thought the sale was valid, and so treated it in his dealings 
with the county. After the sale to Vanmeter, he aban- 
doned all idea of getting anything out of the land. He 
says he did not care who got the land so he got the surplus 
money, and that was all he was figuring for in 1869. In 
1872, Ray county v. Bently, was decided, and in the spring 
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of 1873 it had become generally known in the State. This 
suit followed right in its wake, as did many others, and 
this explains why there was so much energy after so much 
lethargy. Where are the circumstances “which will ex. 
cuse the seeming laches, and palliate the apparent delay,” 
shown in this record? vans v. Snyder, 64 Mo. 516; Cog 
v. Montgomery, 36 Ill. 396; MeNew v. Booth, 42 Mo. 189, 
The facts on the record show that plaintiff is estopped by 
his own acts and dealings. Appellant’s counsel seek to 
avoid the force of the estoppel by the assumed fact that 
Vanmeter did not know of the acts constituting the estop. 
pel. But this is a perversion of the facts shown on the 
record. They say Vanmeter swears he knew nothing of 
these acts; but he swears to nothing of the kind. He 
says, “I cannot say that I knew of the record of the county 
court permitting J. W. Stevenson to purchase the lands, 
I had heard what the proceedings of the court was.” Again, 
“ I had heard of its being sold to young Stevenson.” Besides, 


many of the acts involved in the estoppel were matters of 
public notoriety, as will be seen. Hence, the statement 
that Vanmeter was ignorant of the facts, is a great mistake, 
Even if this were the fact, the county is a party to the suit 
and has a large interest to protect; and it cannot be said 
that the county was ignorant of the facts. If he is estopped 
as to the county, Vanmeter is protected by it. 


Suerwoop, C. J.—The motion for a new trial has not been 
incorporated in the bill of exceptions, and, though con- 
tained in the transcript, cannot be noticed. (Pacific R. R.Co. 
v. Opel, decided at last term; Collins v. Barding, infra p. 496.) 
But could this preliminary impediment be overcome, it 
would avail the plaintiff nothing, and this, because: His 
suit is to redeem lands sold under what is termed colloqui- 
ally a “school mortgage,” which was made to Saline county 
in August, 1860, to secure a bond due in December of that 
year. In May, 1864, the land was, under an order of the 
county court, sold, and a deed made by the sheriff to the . 
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county. In April, 1869, under an order of the county 
court, its agent Berryman sold the land to defendant Van- 
meter for $3,500, (this being the amount of the mortgage 
debt and interest,) $500 of which was paid down, and the 
residue in one and two years. About six weeks after Van- 
meter purchased, plaintiff came to the place, stayed all 
night, stated to Vanmeter that he had understood he had 
purchased his land, and then said that “all he claimed was 
his wife’s dower.” This testimony of Vanmeter’s was met 
by plaintiff’s rather negative statement, that he “did not 
think” he ever made the statement attributed to him. 
After that, Vanmeter completed the payment of the pur- 
chase money, and made improvements prior to this suit, 
which was not instituted until April, 1873, two years sub- 
sequent to the completion of the purchase by Vanmeter, 
and shortly after the appearance of a decision of this court, 
that counties could not become purchasers at sales made 
under mortgages of the character involved in the present 
suit. (Ray county v. Bently, 49 Mo. 236;) and that such 
sales were wholly invalid. And aside from plaintiff’s state- 
ment of his only claiming his wife’s dower in the land, 
there is testimony that plaintiff had in 1868, through the 
agency of his son, treated the land as belonging to the 
county, by procuring an order to be made for the sale of 
the land to his son, which was never complied with. In 
this order permitting the sun to buy, the land is spoken of 
as that “formerly owned ‘ by the father. And of the sub- 
stance of this order, Vanmeter, as his testimony shows, 
although he had not seen the order itself, was not ignorant. 
This recognition of title in the county, the plaintiff, after 
having made it, and after another has acted on it, expended 
money and made improvements, is surely estopped to recall 
or deny. Besides, this proceeding to redeem is addressed 
to the chancery jurisdiction of the court. 

It is too familiar a principle to require discussion, that 
equity does not foster the prosecution of stale demands, 
encourage laches, or lend its aid to any but the prompt and 
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vigilant. Here, the land could have been sold for the 
default in the payment of the debt in 1860, but this is not 
done until 1864. The debt, in consequence of interest, jg 
rapidly increasing in amount, and the land affording with 
every year less security for the debt. The plaintiff pays 
not a cent of his debt during all these long years, but 
recognizes the validity of the sale. And it is not until the 
animating influences of the decision referred to, reach him, 
that he attempts to redeem. Meanwhile, as before stated, 
the land has been sold by the county, bought, paid for and 
improved by Vanmeter. We are fully of opinion, that the 
facts already adverted to, as well as others having tendency 
in the same direction, bring this case within the rules 
respecting laches and estoppel heretofore enunciated by us, 
( Wells v. Perry, 62 Mo. 573; Landrum v. Union Bank, 68 
Mo. 48; Collins v. Rogers, Id. 515 ; Evans v. Snyder, 64 Mo, 
516; Medsker v. Swaney, 45 Mo. 273; Tatum v. Holliday, 59 
Mo. 422; Huntsucker v. Clark, 12 Mo. 333). 

The court below based its decree on the ground of 
estoppel alone; but the decree may also rest upon that of 
laches. We therefore affirm the judgment. 


All concur. 
AFFIRMED. 





Heim, Puarntirr in Error v. Gore, ADMINISTRATOR. 


Judgment: ADMINISTRATOR’s INVENTORY. Where the grounds upon 
which a probate court acted in overruling a motion to compel an 
administrator to make an inventory of real estate, do not appear in 
the record or in a bill of exceptions, the presumption is in favor of 
the correctness of the judgment, which will, therefore, be affirmed 
by the Supreme Court. 


Error to Hannibal Court of Common Pleas. 


John L. Robards for plaintiff in error. 
Hoven J.—The plaintiff filed a motion in the Hannibal 
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Probate Court for an order to compel the defendant, as 
administrator, to make an inventory of certain real estate, 
and to take the necessary steps to sell the same for the pay- 
ment of a certain judgment obtained by her against the 
defendant’s intestate, which had been allowed and classified, 
gaid real estate having been sold by said intestate in his 
life-time, subject to the lien of said judgment. The Pro- 
bate Court overruled the motion, and on appeal to the Han- 
nibal Common Pleas Court it was again overruled. If this 
motion could be treated as a part of the record without 
having been made so by a bill of exceptions, still there is 
nothing to show that the matters stated therein are true, 
as the testimony adduced at the hearing, if any, has not 
been preserved. Counsel for the plaintiff in error, state that 
the sufficiency of the motion was considered and passed 
on, as upon demurrer thereto. This may be so but it does 
not so appear in the record. As the grounds upon which 
the court acted do not appear, and as in such cases the pre- 
sumption is in favor of the correctness of the judgment of 
the court below, the judgment must be affirmed. All con- 


eur. AFFIRMED. 





Tue Stare v. Pickies, Puarntirr rm Error. 


Nocord: CRIMINAL PRACTICE. When the record in a criminal case 
shows neither indictment, arraignment, trial nor verdict, the judg- 
ment of conviction will be reversed. 


Error to St. Louis Court of Appeals. 


J. L. Smith, Atty. Gen., Fur the State. 


Norton, J.—Defendant was indicted in the St. Louis 
Criminal Court, charged with an assault with intent to kill. 
At the January Term 1876 of said court judgment was 
entered up against him, from which he prosecuted his ap- 
peal to the St. Louis Court of Appeals, where, upon a hear- 
ing the judgment of the Criminal Court was affirmed. From 
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this judgment defendant has appealed to this Court. The 
record before us neither shows an indictment, arraignment, 
trial or verdict, and it has been repeatedly held that unless 
the record upon which this court has to pass, affirmatively 
shows an arraignment, and the presence of the prisoner du. 
ring the trial and at the rendition of the verdict, the judg. 
ment of the trial court cannot stand. State v. Barnett, 63 
Mo. 300; State v. Jones, 61 Mo. 232; State v. Ott, 49 Mo. 326; 
State v. Montgomery, 68 Mo. 296. None of these things ap. 
pearing on the record the judgment is reversed, and cause 
remanded to the Saint Louis Criminal Court. The other 
judges concur. REVERSED, 


Banks ET AL V. BANKS ET AL, PLAINTIFFs IN Error 


Revocation of Will. A testator, intending to revoke a will, 
caused it tobe burned. He had already prepared and signed a see- 
ond will making materially different dispositions of the property, 
At the time of the burning the second will was not attested, and 
the testator understood that until attested, it would not be com. 
plete. It was subsequently attested, and after the death of the 
testator was offered for probate, but was rejected by the probate 
court. In an action to establish the first will, Held that the bum- 
ing operated a complete revocation, and this result was not changed 
by the fact that the second will never took effect. 

Res Judicata: propate court. The probate court, when it is 
not otherwise provided by law, has exclusive original jurisdiction 
in all cases relative to the probate of last wills and testaments 
and its judgment, rejecting or probating a will, cannot be attacked, 
collaterally. 


Drror to Marion Circuit Court—Hon. Joun T. Revp, Judge. 
Thos. L. § W. R. Anderson and J. L. Hart for plaintifis . 


in error. 


A will deliberately canceled, without accident or mis- 
take, is revoked, though the testator intend to make a new 
one, but omits to do so. Williams on Executors, Vol. ], 
p. 155; Brown v. Thorndike, 15 Pick. 388; Laughton v. At 
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Henry, J.—This was a proceeding in the circuit court 
to establish a last will and testament alleged to have been 
lost or destroyed. The evidence for plaintiffs established 
the execution of a will by the testator on the 25th of 
April, 1865, a copy of which was proved. The evidence 
on the part of defendants proved, that in the fall of 1866, 
the testator made and executed another will, making a 
materially different disposition of his property, and had 
the will of 1865 burned. This burning, however, was done 
after the will of 1866 was prepared and signed, but before 
its attestation. It was proved by plaintiffs that in. May, 
1870, the defendants herein appeared before the probate 
court of Marion county, and resisted an effort to probate 
the will of 1866, on the ground that the testator had not a 
disposing mind and memory when it was executed, and 
that the probate court rejected it, but whether because of 
the incapacity of the testator, or on other grounds, does 
not appear. The condition of the testator’s mind, when 
the will of 1865 was burned, was not shown, and we shall, 
of course, assume that he was then in his right mind. 
The court in its second instruction, declared the law as 
fllows: “Although Henry P. Banks, at the request of 
Garrard Banks, destroy ed the paper writing executed Ap i> 
1865, and although said Garrard requested said Henry 
destroy said paper writing, with the intent to revoke the 
same, yet, if at the time, he so directed the destruction of 
said paper writing, he intended to revoke the same in 
order to substitute the other paper writing then in his 
hand, of October 20, 1866, in its place, as his will, then in 
that case the destruction of the paper writing of date 
April 25, 1865, did not revoke it as a will, unless the said 
other paper writing was valid and operative as a will.” 

Did the fact that Garrard Banks, the testator, in 1866, 
signed a last will and testament, but did not consider it a 
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1 nevocatron Complete will, and which had not then bens 
—— attested so as to.make it effectual as a last will, 
prevent the burning of the will of 1865 from operating ag 
a revocation of that will? “In Onions v. Tyrer, 2 Vern, 
741, a man made a second will, to the use of the same per- 
son to whom he had devised the land by the first will, with 
a variation only in the name of one of the trustees, but 
which second will was not good, because not duly attested 
according to the statute of frauds. After so executing the 
second, he canceled the first will by tearing off the seal, 
One question was, whether the canceling of the former 
will was a revocation thereof, within the statute of frauds 
and perjuries, and it was held that it was not, because that 
was no self-subsisting, independent act, but done to accom- 
pany, or in way of affirmation of the second will. It was 
done from an opinion that the second will had actually 
revoked the first, which induced the testator to tear that 
as of no use; therefore, if the first was not effectually 
revoked by the second, neither ought the act of tearing 
the first to revoke it; for though a man might by the 
statute of frauds as effectually destroy his will by tearing 
or canceling it, as by making a will, yet when he intended 
to revoke the first will by the second, and it was insuffi- 
cient for that purpose, as in the principal case, and the 
tearing and canceling the first, was only in consequence of 
his opinion that he thereby made good the second will, 
the canceling and tearing should not destroy the first, but 
it ought to be considered as still subsisting and unrevoked. 
And the principle of this decision was recognized by Lord 
Mansfield in the case of Burtenshaw v. Gilbert; by Lord 
Ellenborough in Perot v. Perot, and by Sir John Nicholl in 
Lord John Thynne v. Stanhope.” 1 Williams on Exrs., p. 121. 
In Hyde v. Hyde, 1 Eq. Cases Abr. 409, the testator had 
given instructions for some immaterial alterations in @ 
properly executed will, and read over a draught of a new 
will, made according to such instructions, and having 
signed such draught, tore the seals from his old will under 
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the impression that his new will was completely executed 
so as to pass lands, and this was held to have been done 
sine animo cancelandi, and therefore to be no revocation of 
the original will. 1 Williams on Exrs. 122. We have cited 
the strongest cases to be found in the books in support of 
the ruling of the court below in this case, which we, how- 
ever, think clearly distinguishable from them in this, that 
here the testator did not believe that the last will was com- 
pletely executed, but intended subsequently to complete it 
by having it properly attested. It was not his opinion 
that by burning the first he thereby made good the second 
will. It was not his impression, as it was of the testator 
in Hyde v. Hyde, that his second will was completely exe- 
euted. The burning or cancellation of a will operates as 
a complete revocation, although the testator then had an 
intention of executing another will, which he was prevent- 
ed from making by death or intervening insanity or other 
cause. “ Butif the testator destroys his will, upon the mere 
general purpose of thereafter making another, it will not 
defeat the revocation being effectual because he dies with- 
out carrying such purpose of making a new will into effect. 
It is only where the testator revokes a former will, upon the' 
supposition that he has executed a subsequent valid will, | 
which proves invalid, that the act of revocation is held 
incomplete.” 1 Redfield on the Law of Wills 308. In 
the English cases which we have cited, the alterations in 
the original wills were in immaterial particulars, and did 
not indicate any dissatisfaction of the testator with the 
disposition of the property made by the original wills. 
Here the disposition which he proposed to make of his 
property by will of 1866, was substantially and materially 
different from that made by the will of 1865, clearly indi- 
cating that he was not satisfied with the original will. 
Here the testator had no impression or opinion that the 
last will was complete, but had a purpose subsequently to 
perfect it, and did so. Me burned the will expressly to 
revoke it. We cannot say that he would not have done 
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so, if he had known that the second will would never be 
completed or probated. The English authorities go fap 
enough to prevent the revocation by canceling or burning, 
where another will had then been executed, which the pa 
supposed valid as a will, but which was not, and if disposed 
to follow them as far as they have gone, we have no inglj- 
nation to go beyond them in that direction. 

Defendant attempted to set up the will of 1866 as of 
itself a revocation of the will of 1865. The court properly 
2. Res Juprcata: DEld that the judgment of the probate court 
probate court —-_ rejecting that will, was conclusive upon the 
defendants. The probate court, when not otherwise pro- 
vided by law, has exclusive original jurisdiction in all 
eases relative to the probate of last wills and testaments, 
and its judgment rejecting or probating a will cannot be 
attacked collaterally. Section 29, Wag. Stat. p. 1368, pro- 
vides that, “if any person interested in the probate of a 
will, shall appear within five years after the probate or 
rejection thereof, and by petition to the circuit court of the 
county contest the validity of the will, or pray to have a 
will proved, which has been rejected, an issue shall be 
made up, whether the writing produced be the will of the 
testator or not, which shall be tried, &c.” Here defendants 
sought to prove the will of 1866, notwithstanding the 
judgment of the probate court rejecting it; and insist that 
the judgment of that court was not conclusive, because by 
Sec. 29 supra they had five years w..uin which to proceed, 
by petition to the circuit court, to have the will proved. 
They have not filed a petition, as that section requires. 
They have not even in the answer, in this case asked to 
have it proved; and yet attempt by evidence in this pro- 
ceeding, to set it up as a revocation of the will of 1865. 
The rulings of the court on that subject were correct ; but 
because the court erred in its second declaration of law, 
the judgment is reversed and the cause remanded. All 


concur. 
REVERSED. 
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Tue State, APPELLANT v. FIsuer. 


Forgery: SUFFICIENCY OF INDICTMENT: DEED. An indictment for forg- 
ing a deed need not state that the instrument, if genuine, would 
have conveyed the land; it is sufficient to say that it purported to 
convey it. Nor need it charge that the deed was executed or 
acknowledged. The word deed of itself imports a complete 


instrument. 


Appeal from Dunklin Circuit Court. 


Hon. R. P. Owen, Judge. 


J. L. Smith, Atty. Gen. for the State, cited Wag. Stat. 
1091 §§ 28, 29, 80; Paige v. People, 3 Abb., N. Y. Ct. App. 
L. 439 and cases there cited 


Suerwoop, C. J.—Indictment under section 1, C. 1, W. 
S. 467, for forging a deed. Indictment quashed and State 
appeals 

The bill charges: “That Joseph Fisher, on the twelfth 
day of May, 1874, at Kennett in the county of Dunklin 
aforesaid, did unlawfully and feloniously forge a certain 
deed, purporting to be the act of James Marshfield, by 
which a right and interest in certain real property, which 
in said deed purports to lie and be situate in the county of 
Dunklin, State of Missouri, and which in said deed was 
described as follows, to-wit, (giving description), containing 
in all one hundred and one thousand, four hundred (101,- 
400) acres of land, purported to be transferred and con- 
veyed to one Charles J. Helm, with intent then and there 
to defraud some person or persons to these jurors unknown, 
contrary ete.” 

We regard the indictment sufficient. The usual form 
of charging this offense in the indictment is, that the 
defendant “ feloniously and falsely did make, forge and 
counterfeit” the writing described, “ with intent one A. B, 
to defraud.” (3 Glf. on Ev. § 104.) This crime at common 
law, has been defined as “the fraudulent making or alter- 
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ation of a writing to the prejudice of another man’s right,” 
(4 Bl. Com. 247), or more recently, as “a false making 
malo animo, of any written instrument, for the purpose of 
fraud and deceit.” (2 E. P. c.c. 19, 8.1, p. 852; Rex v. Parkes, 
2 Leach, 703; 2 E. P. C. c. 19, 8. 49, p. 965.) And the 
offense “may be complete though there be no publication 
or uttering of the forged instrument; for the very 
making with a fraudulent intention, and without lawful 
authority, of an instrument which, at common law or by 
statute, is the subject of forgery, is of itself a sufficient 
completion of the offense before publication.” (2 Russ, 
Crim. 318.) And where the indictment “ proceeds upon a 
statute generally, the charge must be in the words of the 
statute.” (Id. 385.) The statutory words have been used in 
the present instance, and it was unnecessary to set forth 
the instrument alleged to have been forged; it was suffi- 
cient to describe it by its usual name or designation (2 W. 
S. 1091, § 28); and sufficient, also, that the indictment 
showed that the instrument charged to have been forged, 
purported to convey the right, title, &c., of Marshfield to 
Ilelm. It is the felonious making of the false instrument as 
true in fact, which constitutes the crime of forgery; conse- 
quently it was not necessary for the indictment to aver that 
the instrument would have conveyed the land if genuine. 
“The question is, whether, upon its face, it will have the 
effect to defraud those who may act upon it as genuine, 
or the person whose name is forged.” (4 Parker Crim. 
Rep. 217.) This the indictment sufficiently shows. 

There is nothing either in the point that the instru- 
ment alleged to have been forged, was not charged to have 
been executed or acknowledged. The word “deed” oi 
itself, imports and implies a complete instrument. Paige 
v. People, (3 Abb. N. Y. Ct. app. 439). Judgment reversed 
and cause remanded. All concur. 


REVERSED, 
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CAMPBELL ET AL. V. JOHNSON, APPELLANT. 


Power Given by Will, execution or. A conveyance in fee with 
covenants of seizin and warranty will be held, at least in favor of 
a purchaser for value, to be a good execution of a power to convey 
in fee given by a will to a tenant for life, though the conveyance 
contains no reference cither direct or indirect to the will or the 


power. 


Appeal from Greene Circuit Court—lDHon. W. F. Geienrr, 
Judge 


F. H. Warren for appellant. 


Hoven J.—This was an action of ejectment, brought by 
the plaintiffs as heirs at law of John P. Campbell, for the 
recovery of certain land of which he died seized. By his 
will he bequeathed to his wife, Louisa T. Campbell, a life 
estate in all his real and personal property, subject to the 
payment of his debts, with power to dispose absolutely of 


such portion thereof as in her judgment should be neces- 
sary to pay debts or to defray the ordinary expenses of the 
family. 

The defendant claimed title under a deed in fee, execu- 
ted by said Louisa T. Campbell, containing covenants of 
seizin and warranty. This deed contained no reference 
whatever to the will, or the power therein conferred upon 
her. The rights of the parties, it will at once be seen, 
involve a consideration of the identical questions discussed 
and decided in Owen v. Switzer, 51 Mo. 322, and afterwards 
re-examined in Owen v. Ellis, 64 Mo. 77. In the former 
case the deed of Mrs. Campbell was held operative only to 
transfer her life estate in the premises described, inasmuch 
as there was no reference in said deed, either direct or indi- 
rect, to the power conferred upon her.by the will to convey 
the fee. In the latter case the description of herself as ex- 
ecutrix in the body of the deed, and in her signature thereto, 
was held to be an indirect reference to the will which con- 
tained the power, and therefore a sufficient reference to the 
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power, and it was accordingly decided in that case that the 
fee passed. Numerous cases were cited in Owen v. Ellis, 
which lead irresistibly to the conclusion that the true rule 
in relation to the execution of powers, so far at least ag 
purchasers for value are concerned, is the one announced by 
Sir Edward Sugden, in his comments upon Sir Edward 
Clere’s case, wherein he said, that “an intent, apparent upon 
the face of the instrument to dispose of all the estate would 
be deemed a suflicient reference to the power to make the 
instrument operate as an execution of it, inasmuch as the 
words of the instrument cannot otherwise be satistied.” 
The cases referred to are of high authority ; they have the 
sanction of great names, and, avoiding the refinements and 
subtleties investing the doctrine of powers, they announce 
a rational and just rule, founded upon a liberal and enlight- 
ened equity. In the language of Lord Redesdale, “whena 
person acts for a valuable consideration, he is understood 
in equity to engage with the person with whom he is deal- 
ing, to make the instrument as effectual as he has power 
to make it.” It was not thought necessary in the case of 
Owen v. Ellis, as was then remarked, to follow the cases 
there cited to their legitimate conclusion, and the decision 
of that case was therefore put upon another ground, and 
the decision in Owen v. Switzer was left undisturbed. Now, 
however, we are all of opinion that the rule as herein stated 
should be the rule of decision in this and in all similar 
cases, and the case of Owen v. Switzer is therefore overruled. 
The judgment of the circuit court in this case will accord- 
ingly be reversed. The other Judges concur. 
REVERSED. 
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Davis v. THe Missourt, Kansas anp Texas Rattway Com- 
PANY, PLAINTIFF IN Error. 


Pleading: JUSTICES’ COURTS: INSUFFICIENT STATEMENT IN ACTION FOR 
xuLLine stock. In an action brought under Sec. 43, Wag. Stat. p. 
310, for killing cattle, Held, that a statement filed with a justice, 
charging that, where the accident occurred, the defendant’s road 
was “unfenced” merely, stated no facts constituting a cause of 
action under said section. This section applies only to those 
localities where the law requires the railroad to be fenced. 


Error to Henry Circuit Court—Hon. Foster P. Wrieut, 
Judge. 


John Montgomery, Jr. for plaintiff in error. 


None of the facts necessary to bring the cause of action 
within the 43d section are pleaded. It is simply stated 
that the cattle “‘strayed upon the track where the road was 
unfenced,” not where the road passed through, along or 
adjoining inclosed or cultivated fields or uninclosed prairie 
lands; not where the company was required to fence, but 
simply where it was unfenced. It may have been, so far 
as the petition shows, within a town or on a public high- 
way. This certainly cannot be held good. Dyer v. Pacific 
R. R. Co.,384 Mo. 128; West v. Hannibal § St. Joe R. R. Co., 
34 Mo. 177; Quick v. Hannibal § St. Joe R. R. Co., 31 Mo. 
399; Miles v. Hannibal & St. Joe R. R. Co., 31 Mo. 408; 
Calvert v. Hannibal § St. Joe R. R. Co., 34 Mo. 242; Brown 
v. Hannibal § St. Joe R. R. Co., 33 Mo. 310; Musick v. A. § P. 
R. R. Co., 57 Mo. 134; Cary v. St. L., K. C.g N. R. RB. Co., 
60 Mo. 213. Nor can it be inferred from the petition that 
the injury occurred at any place where the company were 
bound to fence. Yet upon this petition the court rendered 
judgment under the third count for double damages. The 
motion in arrest was made directly upon this point and 
should have been sustained. 


Suerwoop, C. J.—Action under 43d section (1 Wag. 
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Stat. 310) for killing cattle. It is charged in the statement 
filed with the justice, that the “ cattle, without the fault or 
neglect of the plaintiff, strayed in and upon the tr ck of 
defendant’s railroad, in Davis township, Henry county, 
where the same was unfenced, and by reason of defend 
ant’s carelessness in the management of its cars upon said 
railroad through its agents and servants, said cattle were 
killed, and for which he asks judgment for double the 
amount of said cattle, to-wit: the sum of seventy dollars.” 
The plaintiff had judgment both before the magistrate and 
in the circuit court. The statute, (§ 13, p. 814, Wag. Stat.) 
requires in cases of this sort, “a statement of the facts 
constituting the cause of action.” (Brashears v. Strock, 46 
Mo. 221; Swartz v. Nicolson, (infra p. 508.) The 43d section 
on which this action is based, applies only to those locali- 
ties where the law requires the railroad to be fenced, as 
this court has repeatedly decided. (Musick v. A. § P. R. 
R. Co., 57 Mo. 134; Cary v. St. L., K. C. § N. RER. Oo., 


60 Mo. 209.) This being the case, it is obvious that the 
bare statement, that the defendant’s road “ was unfenced” 
where the accident occurred, stated no facts constituting a 
cause of action, and showed no liability on the part of de- 
fendant under the section cited. The motion of defendant 
should, therefore, have prevailed and the cause have been 
dismissed. Judgment reversed. All concur. 


REVERSED. 
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Tue Strate v. Roppins, APPELLANT. 


Recent Possession of Stolen Property: instructions. An instrue- 
tion to the jury to the effect that possession of property proven to 
have been recently stolen is presumptive evidence of the guilt of 
the party in possession unless such possession is satisfactorily 
explained or accounted for, is not objectionable as a commentary 
on the evidence or an invasion of the province of the jury, when 
it is accompanied by other instructions to the effect that the jury 
should take into consideration all the facts shown in evidence» 
giving to each such weight as they should consider it entitled to. 


Appeal from Jackson Criminal Court——Tion. H. P. Wuires, 
Judge. 


Richard H. Field for appellant. 


The jury should have been permitted to pass upon the 
guilt or innocence of the accused, from the case made by 
all the facts and circumstances, without the intervention 
of the court singling out the bare fact of possession of the 
lost goods, which was two months and fifteen days, as ap- 
pears from the evidence, after they were lost or taken. 
Fackler v. Chapman, 20 Mo. 253; State v. Hundley, 46 Mo. 
421; State v. Smith, 58 Mo. 271; Wag. Stat. 1106, § 30. 
Recent possession of stolen goods, unexplained by the 
party so found in possession, naturally suggests a circum- 
stance of guilt to the suspicious minds of men, without the 
double force it has, as they consider it emanating from the 
intelligence of a learned judge. To tell the jury that the 
State has made out its case, if the defendant has failed to 
explain a single fact, it does seem to me is weighing the 
sufliciency of the testimony within the meaning of the 
statute which forbids such; it usurps the power of the 
jury to entertain a reasonable doubt of the guilt of a de- 
fendant, if they cherished such. Chaffee v. U. S., 18 Wall. 
i444. The statute (Wag. Stat. 1101, § 1) declares that all 
issues of fact in a criminal cause shall be tried by a jury. 
The effect of this second instruction was to withdraw from 
the jury the real issue: Is the defendant guilty or not 
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guilty, by substituting the question: Is the pos ession of 
the property satisfactorily accounted for? State v. Gray 
87 Mo. 463; State v. Bruin, 34 Mo. 540. The burden of 
proof rests upon the State throughout in a criminal cage, 
to prove the charge as laid against the accused, and never 
shifts upon the defendant—the burden is only on the de. 
fendant to establish any independant fact or issue that he 
affirms, for instance, insanity or former conviction, or any 
other matter in avoidance. In these cases the burden jg 
not one that has shifted upon him, but one that he assumes 
Of his own volition. If this position is not true, then trial 
by jury in a criminal cause is a’farce and a delusion. 1§ 
Wall., Chaffee v. U. S. 544; 7 Blackford, Doty v. State 427; 
1 Gray, Commonwealth v. McKie 61; 26 Maine, State v. Flye 
312. 


J. L. Smith, Attorney General, for the State, cited 
State v. Gray, 37 Mo. 463; State v. Williams, 54 Mo. 170; 


State v. Lange, 59 Mo. 418. 


Norton, J.—Defendant was indicted at the November 
term, 1876, of the criminal court of Jackson county for 
grand larceny. At a subsequent term of said court he 
was tried and convicted. Motions for new trial and in 
arrest of judgment having been filed and overruled, he 
brings his case here by appeal. The counsel for defendant 
insists that the court erred in giving the second instruction 
on the part of the State to the effect that the “ possession 
of property proven to have been recently stolen, is pre 
sumptive evidence of the guilt of the party in possession, 
unless such possession is satisfactorily explained or account- 
ed for.” While the instruction is open to verbal criticism, 
and the principle announced in it might have been ex- 
pressed in a form more hypothetical, yet, when it is consid- 
ered in connection with the first instruction given, the first 
given for defendant, and the one given by the court of its 
own motion, we think the law applicable to the case was 
fairly given, and that the possession referred to by the 
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court could have been understood in no other sense than 
as a possession of the goods, recently after they were 
stolen. That such possession raises a legal presumption of 
guilt, which is taken as conclusive, unless explained by 
direct evidence, or by the attending circumstances, or by 
the character and habits of life of the possessor or other- 
wise, is established law. Green. Ev. Vol. 1, § 34; 37 Mo. 463; 
54 Mo. 170; 59 Mo. 418; 38 Mo. 372; 15 Mo. 349. The 
declaration, therefore, made by the court, that to free such 
possession from the presumption of guilty possession, 
which the law attaches to it, it must thus be explained, 
cannot properly be considered as a mere commentary on 
the evidence, nor as an invasion of the province of the 
jury, especially when the court, in an instruction given on 
its own motion, directed them to take into consideration 
the length ot time shown by the evidence to have elapsed 
between the taking and finding of the property mentioned 
in the indictment, the nature of the property, and also, 
the evidence respecting defendant’s character, and give to 
each and all these facts, in connection with other facts 
proven, such weight as they deemed them entitled to. The 
second instruction refused on the part of the defendant, 
was argumentative; the third, fourth, fifth and sixth, were 
embraced in the first given for defendant, and were there- 
_ fore properly refused. 

If the conviction in this case rested alone on the sinfple 
fact of the possession by defendant of the watch stolen, 
two and a half months after it was stolen, we might hesi- 
tafe to affirm the judgment in view of the proof made as 
to defendant’s character. But it does not so rest, for de- 
fendant in accounting for his possession of the watch, 
claimed that it had been given to him by his father in 
Ohio, in August preceding the September in which it was 
stolen, and also denied that there was any chain belonging 
to the watch other than the one attached to it when he was 
arrested, when upon an examination of defendant’s trunk 
the chain attached to the watch when it was stolen, was 
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found therein. We think the evidence sustained the find. 
ing of the jury. Judgment affirmed, in which the other 
judges concur. 

AFFIRMED, 





Hevrine v. WILtrAMs, PLAINTIFF IN Error 


Execution, Stay of: morion To quasH: practice. The purpose of 
the 67th section of the statute concerning executions (Wag. Stat. p, 
615) is to enable a defendant, by preferring a petition verified by 
affidavit to the judge in vacation, to obtain a stay of execution, 
until he can be heard in court as to whether it shall be set aside or 
quashed ; but this does not exclude the ordinary remedy by motion 
to quash unsupported by affidavit made in open court in term time, 


Error to Cape Giradeau Court of Common Pleas.—How. H.G, 
Witson, Judge. 


The statute referred to, in the opinion of the court, is 
as follows: Sec. 67. If any person, against whom an exe- 
cution shall be issued, apply to any judge of the court out 
of which the execution or order of sale may have been 
issued, by petition verified by oath or affirmation, set- 
ting forth good cause why such execution ought to be 
stayed, set aside or quashed, reasonable notice being previ- 
ously given to the opposite party, such judge shall there- 
upon hear the complaint. 

Sec. 68. If it appear that such execution ought to be 
stayed, set aside or quashed, and the petitioner enter into 
recognizance * * * to be approved by such judge, condi- 
tioned that if such application finally be determined against 
such petitioner, he will pay the debt * * * then such judge 
shall make an order for the stay of the execution or order 
of sale. 

Sec. 69. The judge shall return such petition and pro- 
ceedings thereon, duly certified, to the court out of which 
the execution wasissued * * * and the clerk of such court 
shall enter the same upon his motion docket ; and the court 
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shall hear and determine the same in a summary way, ac- 
cording to right and justice, and may award a perpetual 
stay of such execution or may order the execution to be 
enforced. 


Alex. Ross for plaintiff in error. 
J. Mc Williams for defendant in error. 


Hoven, J.—On the 29th day of December, 1863, the 
plaintiff obtained judgment against the defendant in the 
Cape Girardeau Court of Common Pleas, on which judg- 
ment execution was issued on the 21st day of January, 
1864, and was returned nulla bona. 

On the 13th day of August, 1868, the defendant filed 
his petition in bankruptcy in the United States District 
Court for the Eastern District of Missouri, and on the 3d 
day of May, 1869, he was by the order of said court “ for- 
ever discharged from all debts and claims which by said 
act are made provable against his estate, and which existed 
on the 13th day of August, A. D., 1868.” 

On the 24tk day of March, 1873, an alias execution 
was issued on the judgment rendered by the Common 
Pleas Court, returnable to the May term of said court, and 
on the 26th day of May, 1873, the defendant filed, in open 
court, a motion for a perpetual stay of execution on said 
judgment, on the ground that he was discharged therefrom 
by the decree in bankruptcy. The motion was overruled, 
and the defendant has appealed. 

- The only question presented for determination is, 
whether the defendant should have proceeded by petition, 
verified by oath or affirmation, as provided in the 67th sec- 
tion of the act relating to executions, or whether the present 
proceeding by motion, filed in open court, was allowable. 

It is evident from the provisions of the 68th and 69th 
sections, regulating the proceedings on the petition pro- 
vided for in the 67th section, that the purpose of the stat- 
ute was, as was stated in Parker v. H. & St. Jo R. R., 44 
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he privi- 
lege of applying to the judge at chambers, or in vacation 
for an order staying the execution until he can be heard jn 
court as to whether it should be set aside or quashed, 
Where, however, the application is not made in vacation 
or during a recess of the court, but in open court, resort 
may be had to the customary form of proceeding by mo- 
tion to quash execution at the return term in open court; 
and neither oath nor affirmation in support of the motion, 
is in such case necessary. 
The judgment will be reversed and the cause remanded, 
All concur. REVERSED. 





Neety, APPELLANT v. Burorp. 


Arbitration: The courts are disposed to regard tribunals of arbi- 
tration with favor, as being of the parties’ own selection, preventing 
litigation in court and avoiding expense and delay. 

WIIAT IS NOT MISBEHAVIOR IN THE ARBITRATORS. Upon the 
hearing of a case before arbitrators certain items of account were 
referred to in the argument and brief of the attorney for one of the 
parties, which, upon examination after the case was submitted, the 
arbitrators were unable to find in the books offered in evidencs 
which were numerous, disorderly and difficult to be deciphered. 
Without the knowledge and in the absence of the other party and 
his attorney, the arbitrators requested the first named attorney to 
point them to the places in the books, where the items referred to 
by him were to be found, which he did, without comment or 
explanation. Held that this was no: misbehavior on the part of 
the arbitrators, and did not authorize the setting aside of their 
award 


Appeal from Schuyler Circuit Court.—Hon. Joun W. Henry, 
Judge. 


Higbee § Shelton, for appellant, cited Bennett v. Russell, 
34 Mo. 528; Allen v. Hiller, 8 Ind. 310; Richards v. Brock- 
enbrough, 1 Rand. 449; Coupland v. Anderson, 2 Call 106; 
Armstrong v. Armstrong, 1 Leigh 491; Archer v. William- 
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son, 2 Har. and G. (Md.) 67; Karthaus v. Ferrer, 1 Pet. 222; 
Fryburg Canal v. Frye, 5 Maine 38; Roloson v. Carson, 8 Md. 
908; Strong v. Strong, 9 Cush. 560; Ott v. Schroeppel, 5 N. 
Y. 482; Kendrick v. Tarbell, 26 Vt. 416; Dolph v. Clemens, 
4 Wis. 181; Green v. Franklin, 1 Texas 497; Merritt v. 
Merritt, 11 Tl. 565; Bancroft v. Grover, 23 Wis. 463; Pick 
v. Hydraulie Co. 27 Wis. 433; 1 Abb. U. 8. Dig. 681, pl. 
1745, 1746. Tomlinson v. Hammond, 8 Iowa 40; Small v. 
Trickey, 41 Me. 511; Cutting v. Carter, 29 Vt. 72; Burchell 
vy. Marsh, 17 How. 344; Flaiter v. McDermitt, 25 Ind. 526; 
Smith v. Minor, 1 N. J. L. 16; King v. Cook, T. U. P. Charl- 
ton (Ga.) 287; Haywood v. Harmon, 17 Ills. 377. 


Ellison & Ellison, for respondent, cited Morse on Arb. 
126,127. Jenkins v. Liston, 13 Gratt. 535; Sullivan v. Frink, 
8 Iowa 66; Bassett v. Harkness, 9 N. H. 164; Cleland v. 
Hedley, 5 R. I. 163. 


Napton, J.—We are unable to see any ground upon 
which the award of the arbitrators in this case was author- 
ized to be set aside. The only ground suggested in the 
court below, or here, is, that after a patient hearing of the 
evidence for twenty-nine days and the close of the case by 
arguments from the counsel on both sides and the submis- 
sion of briefs by the counsel, the arbitrators, in the absence 
of one of the parties and his attorney, called in the attorney 
of the opposite party, to point out certain items referred to 
in his brief, which they were unable to find. The attorney 
accordingly, when sent for, appeared before the arbitrators, 
pointed out the book or page, and retired. Not a word 
passed between him and the arbitrators in explanation of 
the item or items pointed out—and they needed no 
explanation— were perfectly unambiguous and admitted 
only of one interpretation. The attorneys on each side, at 
the request of the arbitrators — after the conclusion of 
their oral arguments — were requested to draw up briefs, 
and they did so, and Mr. Higbee’s brief for his client (the 
appellant) occupied thirty-two pages of folio paper in 
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manuscript, and contained a great many references to the 
books of accounts and other memoranda, that had beep 
submitted to the arbitrators. These books, amounting to 
ten or twelve, and running through a period of four op 
five years, were in a very disorderly condition, much soiled 
and difficult to be deciphered. In some of them were dis. 
tinct sets of paging, beginning, for instance, at the first page 
and running on regularly for twenty or twenty-five pages, 
and then, after an interval of several blank pages, again 
commencing with page one, two, three, &c., and so again 
for the third time in the same book. Necessarily, a refer. 
ence to such book and page created some difficulty in find. 
ing the page referred to by its number, since there would he 
three different pages to which a reference might be applied, 
To call in the attorney whose brief they were examining, 
in such a state of facts, would seem to be a natural and 
harmless course, although a more protracted investigation 
on the part of the arbitrators might have led to the dis- 
covery. Had they called in the attorney or his client to 
explain an item, in the absence of the other party, which, 
without some explanation, they could not understand, the 
case would present a different question. We should then 
have a case similar to that of Harvey v. Shelton, 7 Beay. 
455, which has been referred to here in support of the 
judgment below. 

The head-note to that case is calculated to mislead—a 
singular blunder on the part of so accurate a reporter as 
Mr. Beavan — but clearly a mistake, unless the word inter- 
view is used by him in a sense more comprehensive than 
we use the term ordinarily in this country. Lord Langdale 
(Master of the Rolls) states the facts in that case to be that 
Mr. Wakefietd (the arbitrator) sent for- Mr. Shelton (one 
of the parties litigant) to attend him for the purpose of 
explaining an item of £350, but did not send for Mr. Har- 
vey, the other party interested in the account, of which 
this was one item. The arbitrator asks Mr. Shelton’s 
opinion, discusses the matter with him, and through his 
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representations, made in the absence of the other, becomes 
satisfied and comes to a conclusion on it. The same thing 
occurred again. Other items presented difficulsies, and 
Mr. Shelton was again summoned, and the other party not 
summoned. Mr. Shelton had another private interview 
with the arbitrator; the matter is discussed again, expla- 
nations are given, the result of which is that the arbitrator 
is satisfied. Lord Langdale, on these facts, set the award 
aside. “ Both sides,” he says, “must be heard, and each 
in the presence of the other. In every case in which mat- 
ters are litigated, you must attend to the representations 
of both sides, and you must not, in the administration of 
justice, in whatever form, whether in the regularly consti- 
tuted courts, or in arbitrations, whether before lawyers or 
merchants, permit one side to use means of influencing 
the conduct ar decisions of the judge, which means are 
not known to the other side.” 

We refer to this case because it is the strongest case 
cited by the counsel for the appellee, and because we 
heartily subscribe to the opinion of the learned judge who 
decided it. How essentially different are the facts of the 
case now before us, must be obvious. Here, there was 
simply a request by the arbitrators to the attorney who 
had furnished a brief, to point out certain items in a book 
of accounts, which, by reason of the irregular and careless 
mode of keeping the books, could not readily be found; 
which items had been already pointed out in the antecedent 
discussions, in the presence of both parties and their coun- 
sel, and were referred to in the written brief or argument 
submitted at the close of the case. We can see no more 
impropriety in this than if the attorney had been called 
on to decipher an illegible sentence or word in his brief. 

Courts are disposed to regard with favor these tribunals 
of the parties’ own selection, which prevent litigation in 
courts and are less expensive and dilatory. And we need 
only repeat what Chancellor Kent observed in Herrick v. 
Blair, (1 John Ch. R. 101) to show in what light these 
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arbitrations are regarded, and that slight blunders, even, 
committed by the arbitrators, will not justify the courts jn 
annullieg them. Ch. Kent says: “The uniform language 
of the cases is, that an award cannot be impeached but for 
corruption, partiality or gross misbehivior in the arbitra. 
tors, or for some palpable mistake of the law or the fact, 
The arbitrators are judges of the parties own choosing; 
their proceedings and: award are treated with great liber. 
ality, ana even a mistake upon a doubtful point, often will 
not open an award. These principles have been declared 
and asserted in a series of decisions, all going to the same 
point, and containing a weight of authority not to be 
resisted.” 

It is apparent from all the authorities that arbitrators, 
under our statute, are not in the situation of juries, under 
the surveillance of an officer and without the power to 
hold an interview with any are, except by leave of the 
court. In fact, the “th section of our statute has embodied 
substantially, and almgst literally, the observation of Ch. 
Kent in the case we have quoted, and the 10th section 
points ovt {.e mode in which courts are allowed to modi 
or correct an award. It is apparent that the objections to 
the present award do not fall within any of the cases 
specified in the act, authorizing either the vacation or 
modification of the award. 

We will observe, lest it showld be thought that we had 
overlooked the testimony of Mr. Bradley, that it is clear 
that Mr. Bradley, in his conversation with Mr. Cawood, at 
Glenwood, misunderstood the arbitrator. Mr. Cawood, 
Mr. Hughes and Mr. Higbee, were all practicing lawyers 
in the courts of that county —the two former being arbi- 
trators, and the latter the appellant’s attorney — and the 
statements of Mr. Hughes and Mr. Higbee confirm the 
statement of Mr. Cawood as to what occurred, and the 
account of the t-ansaction by all three witnesses has such 
intrinsic probability as would require something more 
than the recital fromrecollection of a casual conversation 
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with Mr. Cawood, to shake. Indeed, the object of that 
conversation is explained by Mr. Cawood, and its sub- 
stance, and these conform precisely to what had occurred 
at the arbitration when Mr. Higbee was called in. The 
object was to apprise Mr. Bradley that the arbitrators 
had called on Mr. Higbee to point out his reference, and 
probably Mr. Bradley would be called on for the same 
purpose. There was no sccret or concealed interview 
then—upon Mr. Bradley’s own testimony—but he was 
promptly advised of it at Glenwood, and requested to go 
up to Lancaster and be ready to point out the references 
in his brief, also, if the arbitrators should not be able to 
decipher it or find the book or page referred to. 

The judgment of the circuit court is reversed and the 
cause remanded, with directions that a judgment on the 
award be entered in accordance with the motion of appel- 
lant’s attorney. The other judges concur, except Judge 
Henry, who did not sit. 

REVERSED. 


Warp v. Quriniivin, APPELLANT. 


Jury Trial: MoTION FoR NEWTRIAL. The Supreme Court will not reverse 
a judgment for refusal of the lower court to allow a trial by jury, 
unless the record shows that such refusal was made a ground of a 
motion for a new trial, and the motion is preserved in the bill of 
exceptions, nor unless it appears that the appellant may have been 
prejudiced by such refusal. 


Appeal from Buchanan Circuit Court.—Hon. J. P. Gruss, 
Judge. 


Allen H. Vories for appellant. 


B. R. Vineyard for respondent, cited Blount v. Zink, 
55 Mo. 455. 


Suerwoop, C. J.—Action on a judgment recovered in the 
State of New York. The answer set up that the judgment 
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was procured by fraud, and is the same answer which was ES 
held sufficient when this cause was here before. (57 Mo, 
425.) The plaintiff had judgment. No evidence is ppp. 
served in the bill of exceptions, nor any motion for new 
trial; the only point preserved being that the court treated 
the cause as an equitable one by reason of the frand 
pleaded, and refused defendant a trial by jury. It is alto. 
gether unnecessary to inquire whether or not the defend. 
ant was entitled to a jury. If entitled, the failure to give 
him one was purely matter of exception to be taken advan. 
tage of, and called to the attention of the lower court by 
motion for new trial, in order that its alleged error might 
be afforded opportunity for correction. ( Weatherall v. Har. 
ris, 51 Mo. 65, and cases cited. Id. 108; Id. 115; Id. 455), 
Again, for aught that appears in the record, since no evi- 
dence is preserved, the defendant has been in noways 
prejudiced, even if entitled to a jury trial. No evidence 
having been preserved, we shall not assume that any was 
introduced to uphold the allegation of fraud in the answer, 
and if none were introduced, we certainly would not go 
through the barren formality of sending the cause back 
for a jury trial, when according to the showing made here 
such trial could avail the defendant nothing. We there- 


fore aflirm the judgment. All concur. 
AFFIRMED. 





Tue Strate v. LawrHer, APPELLANT. 


Practice, Criminal: continuance. Where a cause has been onca 
continued on defendant’s application, the affidavit for a second 
continuance should disclose facts showing an honest effort on the 
part of the applicant to prepare his case for trial, and legal dili- 
gence. 

CNANGE OF VENUE. An application or a change of venue, 
on the ground that the judge and the people of a county were pre- 
judiced aginst defendant, /Held, defective, because it failed to state 
that on this account, defendant could not have a fair trial; because 
not accompanied by the affidavit of two credible witnesses of the 
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county, sustaining the allegations in the petition, as to the preju- 


dice of the people of the county as reqnired by Sec. 41, Vol. 2, 
Wag. Stat., 1100; and also, because it did not state that the judge 
of the court was prejudiced. 


- Appeal from Jasper Circuit Court—Hon. Josepn Cravens, 
Judge. 


J. L. Smith, Attorney-General, for the State. 


The application for a continuance shows no diligence 
on the part of the defendant toward procuring the attend- 
ance of the absent witnesses, and was properly overruled. 

The application for a change of venue presented a ques- 
tion of fact to the court below, which it found against de- 
fendant, which finding is conclusive. 

Norton, J.—The defendant was indicted at the July 
term, 1874, of the Jaspsr County Circuit Court, for bur- 
glary and larceny. He was tried and convicted in Janu- 
ary, 1875, at the November adjourned term of said 
court. Having made unsuccessful motions for new trial 
and in arrest of judgment, he brings the cause here by ap- 
peal. The principal grounds relied upon for a reversal of 
the judgment are based upon the action of the court in re- 
‘ fusing to grant a continuance and in refusing to make an 
order changing the venue of the cause. 

The record shows that the cause had been once con- 
tinued on defendant’s application, and, in such cases, the 
afidavit for a second continuance should disclose facts, 
showing an honest effort on the part of the applicant to pre- 
pare his case for trial and legal diligence. The affidavit in 
this case does not come up to these requirements, in this: 
that it fails to state that the residence in Arkansas of the 
absent witness, for the first time, came to the knowledge of 
defendant, after the commencement of the court, and also 
in failing to state that, immediately, or soon after the last 
continuance, he instituted inquiry, by letters and otherwise, 
for the purpose of ascertaining the whereabouts of the ab- 
sent witness. 
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The petition and affidavit alleging that the judge ang 
people of Jasper county were prejudiced against defendant, 
and asking a change of venue, fails to state that on this — 
account he could not have a fair trial. Nor is it accompa 
nied by the affidavit of two credible witnesses of Jasper 
county, sustaining the allegations in the petition as to the 
prejudices of the people of Jasper county as required by 
Sec. 41, 2d Wag. Stat., 1100. It was also defective in not 
stating that the judge of the court was prejudiced. The 
many other objections made by counsel during the trial 
are too technical to merit notice. Theinstructions present 
the case fairly to the jury and the evidence offered fully 
warranted their verdict. 
Judgment affirmed, in which the other judges concur, 
AFFIRMED, 





Srepuens, APPELLANT V. ELLs. 


1. Partition Sale: PpurcHasE BY PART OWNER: NO WARRANTY oF 
TITLE, The rule that a sale in partition under a decree of 
court carries no warranty of title applies as well when one of the 
part owners is the purchaser as when a stranger is the purchaser. 
The maxim, caveat emptor, applies in either case; and the purchaser 
takes the land subject to all existing incumbances. 

: EFFECT OF SUBSEQUENT PAYMENT OF TAXES BY PUR 
cHaserR. When one of several co-tenanis purchases the joint prop- 
erty at a sale in partition under a decree of court, the co-tenancy is 
thereby severed, and if he subsequently pays taxes which were 
due and constituted a lien upon the property at the time of the 
sale, he does it in the character of purchaser and has no claim for 
contribution from his late associates. 





Appeal from Cooper Circuit Court—Tion. Georczk W. Mite 
LER, Judge. 


This suit was instituted by the appellant to recover of 
the respondent, Daniel B. Ells, his proportionate part of 
certain taxes paid by the appellant, which were assessed 
against them and one C. C. Ells, jointly, as the owners of 
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certain real estate. The case was tricd upon an agreed 
statement of facts, substantially as follows: In the year 
1873, and prior and subsequent thereto, the plaintiff, de- 
fendant and one C. C. Ells were the owners, as tenants in 
common, of certain real estate in the city of Boonville, of 
which the plaintiff and C. C. Ells each owned an undivided 
one-fourth, and the defendant the remaining one-half. In 
said year, and while they were the joint owners of said 
property, there were assessed against them upon said prop- 
erty certain taxes for State, county and city purposes. The 
same were legally assessed aginst them, and became due and 
payable while they were the joint owners of said property. 
After the levy of said taxes against them, and after they 
became due and payable, the said real estate was sold 
under a decree in partition rendered by the Cooper circuit 
court, in a cause wherein the appellant was plaintiff, and 
the respondent, together with C. C. Ells and Horatio N. 
Ells, were defendants, and at this sale the appellant became 
the purchaser of said real estate, and these taxes were then 
unpaid and constituted a lien upon said property. The 
appellant after he had made the purchase and become the 
sole owner of said property, upon the demand of the col- 
lector, paid off and discharged said taxes so assessed 
against them, and no part thereof has ever been repaid to 
him, and it is for the recovery of one-half of the taxes so 
paid that this suit is brought. 

The appellant asked the court to declare the law to be, 
“that if the taxes alleged to have been paid by the plain- 
tiff were jointly assessed against plaintiff and defendant 
upon the property mentioned in the petition, and at that 
time plaintiff and defendant were the joint owners of said 
property, aud continued so to be until after said taxes 
became due and payable, then said taxes became a personal 
debt of said parties to the State, county and city, (as the 
case might be) as well as a lien upon said property, and a 
subsequent sale did not discharge said indebtedness, but 
plaintiff and defendant continued personally liable there- 
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for, and if plaintiff paid the whole of said taxes, he wag 
entitled to judgment against said defendant for his part 
thereof’ The court refused to give this declaration of 
law, but, upon motion of defendant, declared the law to 
be, “that if the taxes were a lien upon the property when 
the plaintiff purchased at the partition sale, then there 
was no warranty, and the plaintiff only purchased the 
interest of the parties to said suit in said real estate, sub- 
ject to the lien of said taxes, and if the plaintiff paid the 
taxes after the relation of tenant in common had ceased, 
then he could yot recover.” Under this ruling of the court 
there was a finding and judgment for the defendant, and 
the plaintiff after an unsuccessful motion for a new trial, 
brings the case here by appeal. 








Draffen § Williams for appellants. 


The court erred in refusing to give pl:intiff’s instrue- 
tion. After the taxes were duly assessed against the 
appellant and respondent jointly, and became due and pay- 
able, they not only constituted a lien upon the land, but 
were also a personal charge or debt of the owners for 
which they were severally liable, and for the payment of 
which their goods and chattels were subject to distress and 
sale, and a subsequent transfer of the property would not 
release them from this liability. Notwithstanding the 
State and county might pursue their lien upon the prop- 
erty, yet the collector could not do this until he had 
exhausted his remedy against the tax debtor personally. 
See 2 W.S. (1872) page 1183, §118; page 1185, § 134, and 
page 1170, § 59; Jones v. Stanton, 11 Mo. 433; Blossom v. 
Van Court, 34 Mo. 390; Abbott v. Lindenbower, 42 Mo. 162. 

We do not claim to recover by virtue of any warranty 
at the partition sale under which the plaintiff purchased. 
That is not the theory of this case, and the instruction 
given in behalf of the defendant, and the authorities 
touching warrauty at sales of this kind do not meet the 
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point at issue. The simple question in the case now bee 
fore the court is, not as to whether there was any warranty 
at the sheriff’s sale, but whether the parties who owned 
the property when the taxes were levied and became due, 
were personally liable to the State, city and county, for 
the same, notwithstanding a subsequent sale of the prope 
erty; and if so, would a payment by one, upon demand 
of the,collector, of the whole tax for which they were each 
liable, authorize him to recover of his co-debtor his pro- 
portionate part of same. These taxes were assessed against 
the parties to this suit while they were joint owners of the 
same. It is not the property that is taxed, but the owner. 
Abbott v. Lindenbower, supra. 

And “the State and county taxes constitute a liability 
of the owner of the property as well as an incumbrance 
upon the land itself.” (34 Mo. 394.) The owner of the 
property on the first day of August in any year becomes 
responsible to the State for the taxes of the succeeding 
year. He is the tax-debtor. His personalty is subject to 
sale for the same; and we insist that. the taxes continued 
a joint liability of the parties to the State and county not- 
withstanding the sale, and that the court erred in refusing 
: plaintiff’s declaration of law; otherwise the defendant 
would escape entirely the payment of taxes for that year. 





McMillan Bros. for respondent. 


1. In sales of this character, there is no warranty of 
title, the purchaser takes by his deed only such title as 
the parties to the proceeding had, and there can be no 
distinction between purchasers at a judicial sale. The 
parties to the proceedings, as well as the stranger to the 


record, all stand on the same footing. To allow any other 
3 rule to prevail, where one of the co-tenants becomes the 
purchaser, would work great injustice to other co-tenants 


who might be unable to purchase at the sheriff’s sale. 
2. When money has been expended in removing a tax 
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or other lien, or in asserting common right or redressing 
some common injury, or the preservation of the common 
property, one co-tenant has no remedy by personal action 
against his non-contributing co-tenants for contribution, 
unless authorized to make the expenditure for them, but 
he has his remedy against the land, and may assert it to 
the extent of the non-contributing co-tenant’s interest 
therein, and no further. Freeman on Co-ten. and Part, 
(1st Ed.) p. 820, Sec. 263; Story Eq. Jur., (8th Ed.) p. 461, 
Sec 1235; Titsworth v. Stout, 49 Ill. 78; Converse v. Ferre, 11 
Mass. 3826; Creps v. Baird, 3 Ohio St. 277. 


Napton, J.—The only question in this case, relates to 
the effect of a purchase, at a partition sale of land under 
a decree of court, when the buyer is one of the part 
owners. There is no doubt that partition sales, like other 
judicial sales, carry no warranty with them, and that the 
maxim of caveat emptor applies to the purchaser. This 


was decided in Owsley v. Smith (14 Mo. 153), and subse- 
quently in Schwartz v. Dryden (25 Mo. 572), and in Matlock 
v. Bigby (34 Mo. 354); and in 1870, in the case of Cashion 
v. Faina, (47 Mo. 133), Judge Wagner says: “The simple 
question, then, presented, arises upon the construction of 
our statute as to whether a sale in partition imports a 
warranty of title. This question has been before this court 
on several occasions, and it has always been decided that 
there was no warranty in such cases; that the deed exe- 
cuted conveyed the interest, whatever it might be, of the 
parties to the proceeding, and was a bar against them and 
all persons claiming under them. * * * It is only 
necessary to say that these decisions have established the 
law in this state and that we acknowledge them binding 
authority, and cannot consent to re-open the question.” 
That this decision of our court is not singular or peculiar, 
will be seen by reference to the authorities cited in Rorer 
on Judicial Sales, where it is asserted that “In ‘the Monte 
Allegre (° Wheat. 616) this rule is plainly asserted by the 





OCTOBER TERM, 1877. 461 


Stephens v. Ells. 


Supreme Court of the United States, and is the general 
doctrine in most, if not all, of the states and of the com- 
mon law.” MRorer on Judicial Sales, §§ 458, 459, A pur- 
chase by a stranger, at a judicial sale of this character 
would be governed by the rule of caveat emptor, and would 
be a purchase of the title sold, subject to any incumbrances 
previously created by the owner. The question in this case 
is, whether, where a part owner buys, he occupies any 
different position from a stranger, to the title. One would 
naturally suppose that the part owner would be more 
likely to know the amount of the incumbrances on the 
‘Jand than a stranger, and that his bid would be governed 
by his knowledge of these facts. He would, of course, 
bid only what he supposed the land was worth over and 
above the incumbrances on it, with the amount of which 
lig would necessarily be familiar. The judicial sale severs 
the co-tenancy. If the co-tenant purchases at such sale, 
and is allowed to re-assume his relation of co-tenant, after 
its severance brought about by his own application, for the 
purpose of calling on his co-tenants to contribute their share 
to extinguish incumbranees, it is obvious that his purchase 
gives him great advantages over other purchasers and 
places his co-tenants, who decline or are unable to bid, 
under great disadvantages. We assume that his bid, as 
that of a stranger must be, was for the title as it was at 
the date of the sale. All the world is invited to bid, and 
among others the co-tenants, or any one of them. A bid 
from one of them occupies the same footing as a bid from 
a stranger. 

The payment of money to remove a tax or other lien 
by the co-tenant during the tenancy, or the expenditure of 
money to preserve the common property, presents entirely 
different considerations. And so in regard to voluntary 
partitions. Jones v. Stanton, 11 Mo. 433; Picot v. Page, 26 
Mo. 399. Whether these voluntary expenditures afford a . 
ground for contribution in favor of one co-tenant against 
another, as an aflirmative cause of action against the con- 
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tributing tenant, in the absence of any previous authorizg. 
tion or subsequent ratification, or must be held simply as g 
lien against the property, is a point upon which no opinion 
is necessary to be expressed. It is sufficient to say that in 
this case the payment was made after the co-tenancy ceased, 
and was made by the co-tenant in the character of purchaser 
at the judicial sale in partition. The judgment is affirmed, 


The other judges concur. 
AFFIRMED, 





Tue Strate v. Naprer, APPELLANT. 


Criminal Law: sTATEMENTS BY THE ACCUSED BEFORE TRIAL. When 
the State has made proof of statements of the accused, some of 
which are unfavorable and others favorable to himself, it is error 
for the court to withdraw the latter absolutely from the considera. 
tion of the jury by instructing them that nothing said by him can 
be used as competent evidence in his own favor. 


Appeal from Douglass Circuit Court—Hon. J. R. Woovsnr, 
Judge. 


Davis, Cabell § Monks for appellant. 


The court should have instructed the jury to take all 
the statements and declarations of the defendant together, 
and give them such weight as they were entitled to. 
Bower v. State, 5 Mo. 364. 


J. L. Smith, Attorney General, for the State. 


Henry, J.—The defendant was indicted for grand lar- 
ceny, charged with having stolen eight head of sheep, the 
property of James H. Martin. At the close of the evi- 
dence the court gave for the State eight instructions, to the 
first, fourth and ninth of which defendant objected. As 
there were only eight given, we cannot tell which one 
defendant intended to object to under the designation of 
number nine. It could not have been number eight, for 
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that is identical with number nine asked for by defendant 
and given by the court. For defendant the court gave 
seven and refused two, viz., numbers one and two. 

Number one, as given for the State and objected to, is 
as follows: “The court instructs the jury that if they 
find from the evidence that the defendant, S. D. Napier, 
within three years next before the finding of this indictment, 
did unlawfully and feloniously, steal, take and carry away 
one sheep, or any number of sheep, the same being the 
property of J. H. Martin, as charged in the indictment, they 
will find the defendant guilty, and assess his punishment at 
a term of imprisonment in the penitentiary not less than two 
nor more than five years.” We discover no error in this 
instruction. Defendant’s counsel certainly does not mean 
to contend that it is error, because it instructs the jury, 
that although they might not find that he had stolen eight 
sheep, they should convict the defendant if they were 
satisfied that he had stolen a less number. 

The fourth was as follows: “The court instructs the 
jury that anything defendant has said, or any statement 
made when not under duress or restraint, but said volun- 
tarily, may be taken as competent evidence against him; 
but nothing said by him can be used as competent evidence 
in his favor.” The prosecuting witness in his testimony 

in chief for the State, testified as follows: “Napier told 
me he bought them (the sheep) from a mover and paid 
eight dollars for them. He said the man was moving from 
Howell Co., Mo., to Kansas. Napier told me he had 
changed the marks to his own mark, and had taken the 
bell off of the sheep it was on and put it on another.” 

Fannie McGowan for the State, on her examination in 
chief, said, “Some time in September Napier came to my 
father’s house and inquired for strayed sheep. He described 
them, and said there were several with horns, and the bell 
sheep was a ewe with large horns that stood out from the 
head. He said he lost eleven sheep. Itold him there had 
been stray sheep at our place, but that they were gone over 
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about Dobey or Wigginton’s. I told him the sheep I had 
seen at our place did not answer the description he gaye, 
He said he would go and look at them. He went and wag 
gone about three-quarters of an hour, when he returned, 
and said he had found his sheep and brought them with 
him; that they knew his little dog and came up and 
smelled of him. The sheep in controversy are the same 
sheep that were at our house.” She afterwards stated she 
could not swear positively that they were the same. It 
will be seen that portions of the statement of the accused 
testified to by these witnesses for the State, were favorable 
to him, and on no principle of law could such portions be 
excluded from the consideration of the jury. The State 
could not call for the statement of the accused, and then 
have those portions which were favorable to him absolutely 
withdrawn from the consideration of the jury, leaving 
with them only what made against him. They were not 
told that they might believe that portion which was against 
him and disbelieve the balance, leaving it to them to deter- 
mine for themselves; but the court without any qualifica- 
tion, declares that so much of the statement as was 
favorable to the accused, was to be absolutely disregarded. 
Such is not the law. There was no error in the giving or 
refusing of the other instructions, and it is unnecessary to 
notice the other errors assigned by appellant. Judgment 
reversed and cause remanded. All concur. 





REVERSED, 





Tue STATE TO THE USE OF Bates County, APPELLANT, V. 
SMITH, ET AL. 


Collector’s Settlement with County Court: cLEeRk’s quietvs. 
A settlement by a collector of the revenue with the County Court 
and the Clerk’s quietus to him are prima facie evidence that he has 
accounted for and paid over all funds that have come to his hands 
by virtue of his office, but are no bar to an action against him and 
the sureties in his bond to recover funds not accounted for. They 
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may be explained or set aside as made through fraud or mistake. 
It is not necessary to resort to a direct proceeding to vacate the set- 


tlement. 

Appeal: RIGHT OF, WHEN NOT Lost. When, in the progress of a 
cause, the trial court has held that a state of facts whose existence is 
admitted constitutes a complete bar to the suit, the réfusal of plain- 
tiff at the trial to offer evidence in support of his case does not 
deprive him of the right of appeal. 


Appeal from Vernon Circuit Court.—Hon. Joun D. Parkin- 
son, Judge. 


R. 0. Boggess for appellant. 


In settling with collectors the county court acts as a 
fiscal agent. Its proceedings are not judicial, and have 
none of the effects of judgments. Phelps County v. Bishop, 
46 Mo. 68; Reppy v. Jefferson County, 47 Mo. 66; Owens v. 
Andrew County, 49 Mo. 372; State ex rel. Morgan County v. 
Lutman 63 Mo. 210. 


J. L. Smith with P. H. Holcomb and C. C. Bassett for 
appellant. 

A collector’s settlement with the county court is not in 
the nature of a judgment; neither is a quietus from the 
eounty clerk a bar against a suit. Citing, in addition to 
the cases examined by the court: Washington County v. 
Parlier, 5 Gilman (10 Ill.) 232. The quietus is nothing 
more than a formal receipt, and may be explained and 
shown to have been obtained fraudulently, erroneously or 
by mistake, like any other receipt. Price v. Johnson Co., 
15 Mo. 433. 


A. T. Holcomb for respondent. 


When a settlement is made witha collector, and a quie- 
tus given him, his sureties are entitled to their protection, 
and can plead the settlement in bar to an action till it is 
set aside by due process, Sullivan Co. v. Burgess, 37 Mo. 
800; State v. Roland, 23 Mo. 92. 
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Norton, J.—This suit was instituted upon the bond of “4 
defendant, Smith, as collector of Bates county. The peti. 
tion in substance alleges that Smith was elected sheriff and 
ex-officio collector of said county on the 3rd day of Novem. 
ber, 1868, for two years from the 1st day of January, 1869; 
that he and his co-defendants, as sureties, executed the 
bond sued on, which is in the form required by law; that 
the tax books for the years 1869-’70, and the delinquent 
tax lists for the years 1864, 1865, 1866, 1867 and 1868, 
were placed in the hands of said Smith for collection, and 
that he collected on the same the sum of $105,579.46, 
$14,815.23 of which he failed to pay over and account for, 
For further breach it is assigned that defendant, Smith, 
collected on said tax books the said sum of $105,579.46, 
and failed to account for and pay over any part of it to 
said county. The cause, by change of venue, was transfer- 
red to the circuit court of Vernon county, in which court 
defendant, Smith, and the securities on the bond, filed sepa. 
rate answers. The answer of Smith’s co-defendants denied 
that the bond sued on was their bond, also, that Smith had 
failed to perform the conditions thereof, and denied that 
Smith had collected any money for which he had not 
accounted. The statute of limitations of three years was 
set up in bar of plaintiff’s action. It was also alleged in 
the answer that Smith had fully settled, paid over and 
accounted to Bates county for all money ever collected by 
him for said county while collector, and had been fully éis- 
charged and received a quietus for the same; that one of 
said settlements was made in December, 1869 ; that he paid 
the amount found due at that time into the county treas- 
ury, and received from the clerk of the county court a full 
quietus, upon his producing and filing with said clerk the 
the treasurer’s receipt. It also alleged that another and 
final settlement was made by said Smith with the county 
court of said county on the 13th of February, and 22nd 
and 23rd days of March, 1871, after said Smith’s time as 
sheriff and collector had expired, and aiter the election aud 
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qualification of his successor to said office; that all money 
collected by him during his term of office, was then ac- 
‘eounted for, and that he paid the balance found to be due 
to said county, and received a full quietus for all of the 
taxes and revenue collected by him for said county. It is 
also set up in said answer as a further defense, that on the 
20th of September, 1870, the county court of said county, 
by its order, required defendant, Smith, to execute, within 
ten days, a new bond as collector, which he failed to do, 
thereby rendering his office vacant and releasing defend- 
ants from any liability on said bond if they were ever 
bound. Defendant Smith’s answer set up substantially 
the same defense, and pleaded the quietus received by him 
in bar of plaintiff’s right of action. 

Plaintiff, in the replication, denied all allegations in 
regard to the settlements and payment of money found to 
be due. By failing to deny, it admitted that defendant 
had received each quietus referred to in the answer. The 
replication set up that of the amount ascertained to be due 
on said settlement, said Smith failed to pay into the county 
treasury the sum of $4,088.09; that defendant, Smith, 
collected of the county fund of said county $8,973.87; of 
the road fund, the sum of $2,225.10; of the school fund, 
$2,096.07 ; of the bridge fund, $576.42, and of the court 
house fund, $943.77, all of which he failed to account for 
and pay over to the county; that in the said settlements 
said sums were not included, and were either fraudulently 
excluded or by mistake omitted from said settlement. It 
is also charged in the replication that at the settlement 
made in March, 1871, defendant, Smith, made an exhibit 
and assumed to account for all moneys received by him, 
and represented to the court that the settlement was in full 
of all money by him collected for said county, which rep- 
resentations were false; that said court was deceived by 
said false accounting, and by mistake failed to find the 
items aforesaid due the county, and through said false, 
fraudulent or mistaken settlements, the quietus was ob- 
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tained. Defendants filed their motion to strike out al] 
of the replication, stating that of the money found to be 


due on said settlements, Smith failed to pay the sum of © 


$4,088.09; also all of said reply relating to the alleged 
collections of county, road, school, bridge and court house 
funds; also all of said reply seeking to impeach the settle. 
ments and quietus set up in defendant’s answer. This 
motion was sustained by the court, and plaintiff refusing 
to go imto a trial of the case, or introduce evidence, the 
court rendered judgment for defendants, from which plain- 
tiff appeals to this court. 

The action of the court sustaining defendant’s motion 
to strike out those parts of the replication which set up — 
new matter in avoidance of the settlements of the collee. 
tor, is the error complained of. The settlements made by 
the collector, and the various receipts, acquittances or quieti 
of the treasurer held by him, were set up in defendant’s 
answer in bar of plaintiff’s right to recover on the bond, 
To avoid this defense, this new matter pleaded in the 
answer, the replication of plaintiff charged that said set- 
tlements were erroneous, and were made through fraud or 
mistake, and the distinct charge is made that various sums 
of money, belonging and due to the different funds of the 
county, had been collected by defendant, and had not, 
either through fraud or mistake, been accounted for in 
said settlements, and that the sum of $4,088.09, found to be 
due on the settlement that was made, had not been paid 
over by said collector. We are ata loss to perceive on 
what principle this part of the reply was stricken out, 
unless upon the idea that the settlements made by the col- 
lector with the county court were judgments, and for that 
reason could not be assailed or attacked, except in a direct 
proceeding in chancery to vacate and set them aside for 
fraud or mistake. This must have been the theory adopted 
by the court in sustaining defendant’s motion, and if 80, it 
was erroneous, for the case of The State to the use of Carroll 
County v. Roberts, 60 Mo. 402, completely overthrows it. 
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Judge Narroy, speaking for the court in that case, ob- 
serves: “ That settlements made with county courts in 
regard to administrators, guardians, &c., may properly be 
considered as judicial acts, since they are judgments of a 
court on proceedings inter partes, in which there is notice 
required, and in which the county and the court are not 
interested. In a settlement with collectors, it is a mere 
accounting between principal and agent, or between a 
supervising agent and the subordinate. It is not perceived 
how this settlement operates with more efficacy than an 
ordinary receipt. If a sheriff should receive on execution 
double the amount he receipts for, would the plaintiff in 
the execution have to go into a court of equity to set aside 
this receipt? The sureties on his bond are responsible for 
breaches of it, and, although the receipt in the case sup- 
posed, and the settlement in the case now under consider- 
ation, are certainly prima facie evidence in favor of both 
the sheriff and his securities, neither can be pleaded as a 
bar to the action. They may both be explained or set 
aside as made through fraud or mistake.” The case of Ma- 
rion County v. Phillips, 45 Mo. 77, is to the same effect, as 
is also the case of The State to use of Carroll County v. Rob- 
erts, 62 Mo. 388. 

The objection which is made that the replication 
does not state with sufficient clearness the nature of the 
errors contained in the settlements, or whether they were 
procured to be made by fraud alone, or mistake alone, or 
both, is too technica] to receive consideration, as well as the 
objection that the charge should have been made in the 
petition and not in the replication. 

It is, however, argued that, as plaintiff, after the action 
ofthe court in striking out parts of the replication, refused to 
introduce any evidence, and the court rendered judgment 
for defendants on the pleadings, he thereby abandoned his 
case, and his action was equivalent to submitting to a vol- 
untary non-suit, and that therefore he cannot be heard to 
complain in this court. It istrue that when parties volun- 
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a 
tarily submit to non-suits this court will not interfere, but 
it is equally true that it will take jurisdiction when, during 
the progress of a cause, the circuit court decides questions 
which cover plaintiff's case, and oblige him to submit tog 
non-suit. Such was the effect of the ruling of the court jn 
the case under consideration, and if all the other issueg — 
presented in the case had been tried and determined in fg. 
vor of plaintiff, it would have been impossible for him to 
have had a judgment, on the theory adopted by the court 
that the settlements were an absolute bar to a recovery on 
the bond. 

Judgment reversed and cause remanded, in which the 
other Judges concur. REVERSED, 





Ray v. Loper, APPELLANT. 


Parent and Child: apvaNncewent; uotcnrot. A voluntary con 
veyance of land by a parent to a child is, prima facie, an adyance- 
ment, and, if the child come in for a distributive share of the estate 
of the parents, such advancement should be brought into hotchpot; 
but, by bringing into hotchpot, under our statute, it is not meant 
that the property given by way of advancement should, in kind or 
specie, be thrown in with the property which has descended from 
the parent, but, that it should be estimated and charged against 
such child according to its value at the time the advancement was 
made without interest. 8 


Advancement: evipence. Although declarations made by a 
father to a son, and not contradicted by the gon, to the effect that he 
had given lands to the son, or furnished him the money where- 
with to buy them, are admissible as evidence for what they are worth, 
to establish these facts against the son or his heirs, there is no 
principle of law that would permit the gift to be established by 
declarations of the father to third persons; for this would enable 
him, virtually, to disinherit one of his children without makings 
last will or testament. 


Appeal from Bates Cireuit Court—Hon. Foster P. Wricnt, 
Judge. 
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~ Galloway & Johnson for appellant. 


ist. No interest can be charged upon money given to a 
child by way of advancement, and if land advanced to a child 
bebrought into hotchpot, it must be brought in at its value 
at the time the advancement was made, and this inflexible 
rule must be applied, although the land had increased to 
twenty times its original value. Grattan v. Grattan, 18 Il. 
167; Osgood v. Breed’s heirs, 17 Mass. 356; Hall v. Davis, 
8 Pick. 450. 

2nd. The evidence shows that the two hundred acres 
claimed to have been entered and bought by Daniel Ray 
for W. W. Ray was entered in the name of W. W. Ray, 
and the patent issued in his name. To contradict this, no 
competent evidence was introduced by plaintiff; indeed, 
the patent was conclusive on that point. Story’s Eq. vol. 
2, sec. 1,201 and notes; Greenleaf’s Ev. vol. 1, p. 266; 
Ringo v. Richardson, 53 Mo. 385, 


C. C. Bassett for respondent. 


ist. The rule is that advancements of real estate shall be 
valued as at the death of the ancestor when it is brought 
into hotchpot. Taylor v. Reese, 4 Ala. 121; Robertson v. 
Dunn, 2 Murphy 133; Thomas v. Gage, 1 Harper’s Ch. 197; 
Kean v. Welch, 1 Gratt. 403; Powell v. Powell, 9 Dana 12. 

2nd.. An advancement of money or property to a child 
is prima facie an advancement, though it may be shown 
that it was a gift and not an advancement. Kent’s Com. 
llth ed. p. 461; Distributees of Mitchell v. Mitchell, 8 Ala. 
414; Brown v. Burke, 22 Ga. 574; Stanley v. Brannon, 6 
Blackford 193; Tremper v. Barton, 18 Ohio 418-423. 

8rd. The acts and declarations of the parent, either 
concurrent or subsequent, may be shown as evidence cs 
well of his original intention as of his final purpose. John- 
son v. Belden, 20 Conn. 322; Clark v. Warner, 6 Conn. 355; 
Middleton v. Middleton, 31 Iowa 151; West v. Bolton, 28 
Ga. 531. 
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Henry, J.—A voluntary conveyance of land by @ parent 


to a child is prima facie an advancement, and if the 
1, PARENT AND CHILD; 
advancement: botch- COMes in for a distributive share of the 
_ estate of the parent, such advancement 
shall be brought into hotchpot with the estate descended, 
Bringing into hotchpot, under our statute, does not mean 
that the property or money advanced shall, in kind orspe. 
cie, be thrown in with the property which has descended, 
but that it is to be estimated and charged against the party 
according to its value at the time the advancement wag 
made. Nelson v. Wyan, 21 Mo. 352; Grattan v. Gr 


18 Ill. 167; Oyster v. Oyster, 18. & R. 422. The case of 


Kean v. Welch, 1 Grattan, cited by respondent, does not 
militate against this doctrine. The court in that case based 
its decision upon the provision of the testator’s will, which 
treated the shares advanced by him to his children as stil] 
his own, and required them, as well as those of which he 
was in possession and owner at his death, to be equally di- 
vided betwixt his children. 

The evidence in this case shows that, in 1853, William 
Ray entered in his own name, two hundred acres of land 


adjoining the lands entered by his father, and received @ 


patent for it from the government in 1854. On the trial 
in the court below, the evidence to show, that the two 
hundred acres of land, above referred to, were given to 
William Ray by his father, consisted of declarations made 
by Daniel Ray, testified to by the plaintiff, James Ray, and 
by Scribner, Ellidge and Goodwin. James Ray testified 
that his father “told William he could have the land he 
bought for him to live on, and that the other children 
would get the same, and that he was to account for the 
land given him in the same proportion as the other land 
when divided.” This evidence was admissible for what it 
was worth, but the other witnesses were permitted to te 
tify: the one that Daniel Ray told him he had given Wil 





to whom the advancement was made 
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fiam one hundred and sixty acres of land; another, that he 
told him that William had his share of the land; and 
another, that he heard Daniel Ray say that he intended the 
land he owned, for James, the plaintiff, and this, we think, 
was wholly inadmissible. 
One question in the case was whether Daniel Ray had 
given William two hundred acres of land; and the evidence 
furnished by the entries in the records of the 
3. — land office, and the patent from the govern- 
3g ment to William Ray, was to be overcome. 
This tended strongly to show that William had purchased 
the lands with his own means. While any declarations 
made by Daniel Ray to William, and by him not contra- 
dicted, to the effect that he had given the lands to William, 
or furnished him the money to buy them, are admissible 
against him or his heirs, there is no principle of law which 
would admit, as evidence to establish that fact, the declar- 
ations of Daniel Ray to third persons. There is nothing 
in the nature of this case that exempts it from the applica- 
tion of the general rule. Daniel Ray could, by will, have 
disposed of his property as he saw proper, but he could not 
disinherit one of his children by the “loose, disjointed 
chat,” testified to by these witnesses. When the parent 
gives property to the child he may, at the time, fix upon 
it, what value he pleases, as an advancement, or he may 
do so in his will,—or probably by a memorandum charg- 
ing it against the child as an advancement, but his verbal 
declarations, that he had given property to a child, made 
to third persons, are not evidence of the fact. That he has 
given land must first be established by competent evidence, 
and then the law presumes it to have been by way of ad- 
vancement, but to permit the gift to be established by the 
declarations of the parent, made to third persons, is to 
enable him virtually to disinherit one of his children, with- 
out making a last will and testament. -Haverstock v. Sar- 
bach, 1 Watts & Serg. 392; Levering v. Rittenhouse, 4 Whar. 
130; Porter v. Allen, 3 Barr 390. The evidence to prove 
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that Daniel Ray gave the two hundred acres of land to 
William, and that it was to be charged against him, at its 
value, when Daniel Ray’s estate should be divided betwixt 
his heirs, consists entirely of declarations of the father 
made to William, and testified to by his son James, the 
plaintiff, and is a species of evidence which should at all 
times be received with caution ; but when adduced to over. 
come the evidence to the contrary, furnished by the books 
and records of the United States land office, and a patent 
issued for the land by the government of the United States, 
it is the duty of both courts and juries closely to scrutinize 
such testimony, and only yield assent to the proposition it 
is designed to establish, when the evidence is so explicit 
and the witnesses so credible, that neither a court nor a 
jury can hesitate to believe it. Daniel Ray and William 
are both dead, and the remarks of the court in the cases of 
Ringo v. Richardson, 53 Mo. 895; Kennedy v. Kennedy, 57 
Mo. 73; and Darrier v. Darrier, 58 Mo. 222, in regard to 
the character of the testimony relied upon in this case, are 
peculiarly applicable here. We shall not reverse the judg- 
ment on the ground that the evidence did not warrant the 
finding of the court, but because the court admitted evi- 
dence of the declarations made by Daniel Ray to Scribner, 
Ellidge and Goodwin, before alluded to; but will suggest, 
as the cause will be remanded for a new trial, that in our 
opinion the testimony of James Ray, to the effect that his 
father gave William the two hundred acres of land, is con- 
tradicted by the entry in the land office and the patent for 
the land issued to William, and that giving the testimony 
of James all the effect it is entitled to, in connection with 
all the other facts, it proves no more than that Daniel Ray 
gave William the money to enter the land, and not the 
land, and that all that can be charged against him is that 
amount of money without interest. 

With the concurrence of the other judges the judgment 
is reversed and the cause remanded. REVERSED. 
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ScHULENBERG, APPELLANT V. Boorue kT. AL, 


Verdict: evipence: practick. Though the evidence may not 
be clear and direct in support of a verdict, yet, if there was suffi- 
cient evidence to authorize the trial court to submit the issues 
to the jury, the Supreme Court will not disturb the judgment. 
Judgment in Replevin: MEASURE OF DAMAGES: EXECUTION: 
suerirr. Plaintiff, claiming to be the owner of certain billiard 
tables. which had been taken in execution by the sheriff as the 
property of another, gave bond and replevied them. Upon a trial 
plaintiff failed to establish his claim, and there was judgment for 
defendant for the value of the tables, together with damages for 
taking and detaining them. Held, that this was the proper measure 
of recovery, and that the recovery should not have been limited to 
the amuount of the execution. 


Appeal from Jackson Circuit Court—Hon. Samue. L. Saw- 
YER, Judge. 


Tomlinson § Ross for appellant. 


I. If the verdict were supported by any testimony 
whatever the amount is too great. The sheriff levied on the 
tables to satisfy an execution for $517.41 (judgment and 
costs) and the verdict should not have been greater than 
this sum. Dilworth v. McKelvey, 30 Mo. 149; Gillham v. 
Kerone, 45 Mo. 487. 

II. But the verdict of the jury is wholly unsupported 
by the evidence —is against the testimony of every witness 
who testified on that point. This court has in many 
instances reversed and remanded cases on account of the 
verdict of the jury when it was wholly unsupported by 
the evidence. Ackley v. Staehlin, 56 Mo. 558; Schmeiding 
». Ewing, 57 Mo. 78; Dedo v. White, 50 Mo. 241; State »v. 
Burnside, 37 Mo. 343 ; Morris v. Barnes, 85 Mo. 412; Heyne- 
man v. Garneau, 33 Mo. 565. 


Wm. E. Sheffield, for respondents, cited Williams ». 
Rover, 7 Mo. 556. 


Norton, J.—This was an action to recover the posses- 
a 
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sion of four billiard tables, which had been levied upon by 
the defendant Boothe as sheriff, on an execution which 
issued against one Seigmunt, in favor of one Cross, for 
$508.46, from the office of the circuit clerk of Jackson 
county. Cross being made a party defendant with Boothe, 
each in separate answers denied that plaintiff was the 
owner or entitled to the possession of the tables; but that 
they were the property of Seigmunt, and, as such, subject 
to seizure and sale upon execution in favor of said Crogg, 
and that they had in virtue thereof, been seized by Boothe 
as sheriff. Plaintiff by replication denied the allegations 
of the answer. Upon atrial by jury, the verdict was for 
defendants, and plaintiff having given bond and taken 
possession of the property, its value was assessed at $800» 
and the damage of defendants at $1.00. The court having 
overruled a motion for new trial, the cause is brought to 
this court by appeal. 

The principal point relied upon by counsel is, that there 
was no evidence, or no sufficient evidence to support the 
verdict. It appears from the evidence that in March, 1872, 
plaintiff sold the tables in question to Seigmunt for about 
$2,000, one hundred of which was paid at the time, and 
the remainder was to be paid in various payments, the last 
payment maturing April 13,1873. The contract of sale 
was in writing, and it was expressly stipulated, among 
other things, that until the purchase price was paid, the 
title of the property was to be and remain in the plaintiff. 
Plaintiff further testified that there was due on the notes 
given for the purchase price of these tables, about the sum 
of $1,200, and that all the tabies he received of Seigmunt 
were worth between four and five hundred dollars. The 
evidence of two other witnesses on behalf of plaintiff, was 
to the same effect. It was further shown by these wit- 
nesses that the four tables in controversy, when returned 
to plaintiff, were worth from $50 to $60 each. If the 
above had been the only evidence in the case the verdict 
and judgment would not be allowed to stand. It was, 
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however, shown on defendant’s part by the affidavit 
accompanying the petition of plaintiff, that the tables in 
controversy were worth $2,000. It was also shown by 
Seigmunt that about ten months previous to the purchase 
of the tables in suit, he had bought of plaintiff five other 
tables, for which he paid over $2,000, and that upon these 
tables he gave plaintiff a chattel mortgage to secure him 
in the payment of the price agreed to be paid for those last 
purchased. This evidence as to the mortgage having been 
received without objection, none can be heard to it here. 
This witness further testified that there was a balance of 
$800 due on the tables last purchased, and that the plaintiff 
took four of the tables, on which he had given « chattel 
mortgage, to secure the purchase price of the tables levied 
on by the sheriff, and that he still retained the possession 
of them. 

While the evidence is not clear and direct, that the 
value of the tables thus taken by Schulenberg, the plaintiff, 
excecded in value the balance due him on the tables last 
sold by him to Seigmunt, yet as it appeared in evidence, 
received without objection, that at the time suit was 
brought, the tables in controversy (which the evidence 
shows were bought in 1872) were worth $2,000, and that 
the tables involved in this suit, when returned to Schulen- 
berg were worth $50 or $60 each, and that the first lot of 
tables when returned were also worth $50 or $60 each, we 
think there was suflicient evidence upon which to submit 
the question to the jury, as to whether the tables taken by 
plaintiff under the mortgage, were of equal value to the 
balance due on the notes. We cannot, therefore, disturb 
the verdict on the ground alleged, that there was no evi- 
dence tending to show that the tables taken by the plaintiff 
under the mortgage, were worth as much or more than 
the alleged balance due on the tables in suit. 

It is also urged that the judgment is erroneous, because 
the execution which was levied on the tables was for the 
sum of $517.41, and the judgment was tor $800. The 
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action was replevin, and by virtue of the writ, plaintiff 
having complied with the statutory requirements in giving 
bond, took the property from the possession of Sheriff 
Boothe, defendant. Under the statute regulating suits fop 
the specific recovery of personal property, when the plain. 
tiff obtains possession of the property and fails in his suit, 
in such case it becomes the duty of the court or jury to 
assess the value of the, property, and in such case the 
proper judgment against the plaintiff and his securities, jg 
that plaintiff return the property taken or pay the value 
so assessed, at the option of the defendant, and also dam. 
ages for taking and detaining the property, and costs. The 
judgment conforming to these requirements is sufficient, 
Judgment affirmed; in which the other judges concur. 

AFFIRMED, 





Tue State v. Kopper, APPELLANT. 


Criminal Law: PLEADING: INDICTMENT AGAINST CONSTABLE FOR PAll- 
URE TO COLLECT ROAD TAX. An indictment against a constable for 
failing to collect a road tax, placed in his hands for collection by 
the overseer, is worthless, if it omits to allege the making of an 
order by the county court, designating the number of days each 
person, liable to work on public roads, shall work. 


Appeal from Cape Girardeau Circuit Court.—Hon. D. L 
Hawkins, Judge. 


Lewis Brown, for appellant. 


It has been frequently held by this court that all infe- 
rior tribunals, not proceeding according to the course of 
the common law, must pursue their authority strictly, and 
that their jurisdiction must appear upon the face of their 
proceedings, or all of their acts will be held coram non 
judice. Hence, it was necessary for the indictment to aver 
that the county court at its May term had designated, by 
order, the number of days each person, liable to work on 
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the road, should work. Without such order the road 
overseer had no authority, whatever ; and this order, alone, 
creates the liability of the citizen. 


J. L. Smith, Attorney General, for the State. 


The defendant was indicted under Section 21, p. 488, 1 
Wag. Stat. The indictment pursues the language of the 
statute, and contains every necessary averment to consti- 
tute the offense charged. The right of the overseer to 
work roads is not dependent solely upon the action of the 
county court to designate at the May term of each year 
the number of days roads shall be worked. The failure ot 
the court to perform this duty would not deprive the over- 
seer of his right to work the roads. He is required to 
work the roads whenever in his judgment there is such a 
necessity, and is liable to indictment if he fails to do so. 
Sec. 25, p. 183, and Sec. 31. p. 141, Acts of 1874. 


Suerwoop, C. J.—Defendant, a constable in Cape Gitard- 
eau county, was indicted for misdemeanor in office, under 
section 21, W. S. 488, for failing in his official capacity to 
collect a road tax placed in his hands for collection, by 
Martin, the overseer. The trial had resulted in conviction, 
causing this appeal. The indictment is worthless, and in 
consequence, the conviction cannot be maintained. Under 
the act approved March 9, 1874, (Sess. Acts 139, Sec. 21), 
the county courts are required at the May term in each 
year, to “designate by order the number of days each 
person, liable to work on public roads, shall work.” It is 
quite too obvious for argument, that until the making of 
such order, the road overseer would be powerless to take 
any step in the premises, possessing validity. This being 
80, it of necessity follows, that the indictment should have 
alleged the making of the order. For aught that 
appears on the face of that instrument, the delivery to the 
constable of the list mentioned in section 25 of the act 
referred to, was altogether unauthorized, consequently no 
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liability resulted to the defendant because of his failure al 
make the desired collection. Other points of objection 
might be successtully urged against the indictment, but 
what has been already mentioned is sufficient to reverse 
the judgment, which is accordingly done. All coneur, 


REVERSED, 





Tue STATE EX REL. METCALF v. GARESCHE ET AL., APPELLANTS, 


Election Returns: BOARD OF CANVASSERS: MANDAMUS. Ina pro 
ceeding by mandamus to compel a board of eanvassers to counta 
vote as returned by the officers of election, when it appears that ” 
an alteration has been made in the return of the vote, but the can- 
vassers do not know whether it was made before or after the return 
was delivered to them by the officers of election, the circuit court 
will inquire and determine what the return, as delivered, actually 
was, and will compel them to make the count accordingly. 
Mandamus: MINISTERIAL OFFICER. Before issuing a writ of man 
damus to a ministerial officer, the court must ascertain what is his 
specific legal duty in the premisés. 


Appeal from St. Louis Court of Appeals. 


Amos R. Taylor for appellants. 


Under the issues presented, we submit: 

ist. That if there had been an alteration of the return 
after it came to the clerk’s office, yet the appellants in the 
discharge of their duty, could not hear evidence as to any 
alteration; and if the paper appeared to be a return, and 
the figures 292 were plainly and legibly written on the 
face of the poll-book, as the vote of Frost at the precinet, 
appellants had no discretion but to count the return asit 
appeared on the poll-book, and having done this, their 
duty, the court cannot compel them by mandamus to do 
otherwise. American Law .of Elections, Sec. 82, p. 64, 
Sec. 831; State v. Steers, 44 Mo. 223; Morgan v. Quackene 
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hush, 22 Barbour 77; Thompson v. Ewing, 1 Brewster 77; 
People v. Hilliard, 29 Ill. 420. 

9nd. That appellants, as such board of canvassers, had 
no power to hear evidence and decide whether or not there 
had been an alteration. Constitution of Mo. Art. 6, Sec. 1; 
State ex rel. Drew v. McClin, Supreme Ct. Florida, 1876. 

8rd. The court has no jurisdiction to hear evidence 
(other than what was before the canvassers,) and after 
investigating for itself, from evidence, command the board 
of canvassers to do the act. The vice of Judge Lindley’s 
decision was, that while he conceded that appellants were 
guilty of no shortcoming in their duty, (for he properly 
held that appellants had no power to hear evidence of the 
alteration,) yet he held that the court could take up the 
investigation and make the inquiry tor them, and, having 
ascertained for them the right, would issue the writ against 
them. In other words, to use his expression, would lend 
them a judicial eye. Now, neither this judicial eye nor 


any of its functions could be used by appellants, even if 
loaned by the court. State v. Dougherty, 45 Mo. 295; Barnes 
v. Gottschalk, St. Louis Court of Appeals, 1877, Mo. Appeal 
Rep., Vol. —; State v. Bailey, 7 Iowa 404; Ingerson v. 
Berry, 14 Ohio St. 315; L.uce v. Mayhew, 13 Gray 83. 


Henderson § Shields for respondent. 


On the facts proved, we contend there is simply one 
issue, i. e.: Will mandamus lie to compel a ministerial 
officer to perform the duty devolved upon him by law, when 
he persists in violating the law on a plea of ignorance, or 
on a plea of not being able to find out what his duty is? In 
other words, can the court determine for him what his 
duty is, and compel him to perform that duty, when from 
lack of information, he, in good faith, refuses to perform 
it, or from corrupt and arbitrary motives he violates the 
law to the detriment of another’s right? To state the ques- 
tion in its boldness, appellants contend that a false and 
fraudulent return, defeating the will of the people, and 





482 SUPREME COURT OF MISSOURI, 


The State ex rel. Metcalf v. Garesche. 





——. 





. . . aan 
defrauding the relator of his rights, must be sanctioned by 


the courts of the country, because canvassers of the returns 
do not participate in the fraud actively or stand quietly by 
and see it done. The honesty of purpose in the canvaggers 
and their plea of ignorance, was conceded by the relator, 
and he attempted to inform them of the facts by whieh 
their minds might be enlightened—by an appeal to a triby. 
nal with undoubted authority to discover the truth by legal 
examination. These same ignorant canvassers then say that 
the court cannot inform them of the truth and compel 
them to do their duty, because without knowing the truth, 
they have exercised a discretion and decided the matter 
contrary to the facts, and the court cannot determine their 
duty for them, as that is their discretion. This is the aspect — 
presented by this appeal. 

We insist that the canvassers had no discretion but the 
plain, simple duty of casting up and certifying the returns 
as made. If they were not certain what the figures as 
returned were, perhaps the proper course was to take such 
steps as to force the relator to appeal to a court where that 
question could be investigated and determined, then being 
so determined, it was their plain duty to so certify. And 
the expression of Judge Lindley in his opinion, “as he 
(the ministerial officer,) has no judicial eye, the court, 
through the medium of testimony taken for that purpose, 
will enable him to see and advise him what to do,” is 
exceedingly apropos, though the counsel for the appellants 
seem to object to “this judicial eye” more than to anything 
else. We cite the following authorities: 1 Wag. Stat. 
569; SS 24, 25; State v. Wilson, 49 Mo. 146; State v. How- 
ard Co. Ct., 41 Mo. 247; State v. Lafayette Co. Ct., Ib, 545; 
State v. Ralls Co. Ct., 45 Mo. 58; State v. Roman, 43 Mo. 
256; State v. Harrison, 38 Mo. 540; State v. Zhe Treasurer, 
43 Mo. 228; People v. Supervisors, 12 John. 414; Hull « 
Supervisors, 19 John. 260; Ex Parte Koon. 1 Denio 644; 
People v. Dutchess § Columbia R. R., 58 N. VY. 152; Bright 
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», Supervisors, 18 John. 242; Page, Second Auditor v. Har- 
din, 8 B. Monroe 652; Smith v. Moore, 38 Conn. 105. 


Hitchcock, Lubhe & Player for respondents. 


1. When a peremptory writ of mandamus is sought 
against public officers, because of an alleged failure or 
refusal on their part to perform a specific duty enjoined 
on them by law, the only questions to be considered by the 
court, its jurisdiction being conceded, are: 

(a.) Are the respondents charged by law with the spe- 
cific legal duty alleged by the petitioner to exist ? 

(b.) Have the respondents in fact failed, refused or 
neglected, or do they still fail, refuse or neglect, for any 
reason, to fulfill such duty as by law prescribed ? 

(c.) Is it true that there is no other adequate specific 
legal remedy than a writ of mandamus for the enforce- 
ment of the specific legal duty in question ? 

(d.) Does it appear that the petitioner has such an 
interest in or such relation to the proper performance of 
‘the specific duty in question, as to entitle him to the aid of 
the court in thus enforcing its performance? High on 
Ext. Rem. §§ 32, 33, 60, 63; People v. Rives, 27 Ill. 242; 
People v. Hilliard, 29 Ill. 419; Light v. State, 14 Kansas, 
492; Kisler v. Cameron, 39 Ind. 488. 

If it shall appear to the court, whether from the tacts 
set out in the writ and confessed, or not sufficiently denied 
or avoided in the return of the respondents, or from the 
state of facts disclosed by the evidence on a trial of the 
issues made by the return, or from both, that all these 
questions should be answered in the affirmative, then the 
peremptory writ should issue. It is absolutely immaterial 
whether the respondents did or did not know what was 
“the exact duty imposed on them by law.” The court is 
concerned only with the questions above stated, and upon 
its own affirmative answer to them, the writ follows ex debito 
justitie. Nothing can be a legal excuse or valid reason in 
behalf of the respondents, short of a tate of facts which 
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negatives some one of these conditions. “ Until ministerial 
officers have performed the exact duty imposed upon them 
by law, they must be considered in default.” Clark v. Me. 
Kenzie, 7 Bush. (Ky.) 523; Bell v. Pike, 53 New Hamp. 
473; People v. Taylor, 1 Abb. Pr. (N. 8.) 200; Ellis v. Cp, 
Com’rs, 2 Gray 370; 8. C., 30 How. Pr. 78; State v. Gibbs, 
18 Fla. 55. Mandamus will lie to compel a correct can- 
vass of election returns. Light v. State, 14 Kansas 489, 
492. 

2. It is the specific legal duty of the respondents here 
under the statute (1 Wag. Stat. p. 569, §§ 24, 25, 29,) to 
examine and cast up the votes given to each candidate, 
according to the returns of such votes transmitted to the 


clerk of the county court by the judges of election from ’ 


the several election districts. The manifest intent of the 
statute is, that the clerk of the county court and the two 
justices who assist him, shall fulfill this duty by casting 
up—that is, by adding together—only such returns as were 
in fact made and certified to the county clerk by said 
judges respectively on the respective poll-books. The 
casting up, as for such returns, of any number or numbers 
other than those actually certified into the clerk's office 
from any election district, whether done willfully or by 
mistake, would be a failure to perform the specific ministe- 
rial duty imposed by law. High on Ext. Rem., § 60. Nor 
can this duty be changed by anything which may take 
place after the poll-books have become official returns by 
their delivery to the clerk of the county court. No alter- 
ation, whether made by fraud or by accident, of any number 
which was by said judges of election certified and deliv- 
ered to the clerk as the vote given to any candidate—if 
made after the delivery of such poll-book to the clerk as 
an official return—can have any effect whatever, in con- 
templation of law, to change the number which it is the 
duty of the clerk and the justices who assist him to cast up. 

3. The duty imposed by the statute on these respond- 
ents is in the strictest sense a ministerial duty, as to which 
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they have no official discretion whatever. High, Ext. 
Rem. $§ 55, 60; State v. Steers, 44 Mo. 227; State v. Law- 
rence, 8 Kan. 95; Kisler v. Cameron, 39 Ind. 488; State v. 
Co. Judge Marshall Co., 7 Iowa 193. When the writ of 
mandamus is issued to a ministerial officer, the court 
necessarily ascertains the duty of the respondent, not 
only to act, but to act in a specific manner as to which he 
is allowed no discretion; and therefore it does command 
him, not only to act, but so to act as that the exact duty 
prescribed to him by law, and which the court has previ- 
ously determined to be his duty, shall be fulfilled by him. 
Dunklin Co. v. District Co. Ct., 23 Mo. 454. 


Hoven, J.—This was an application at the relation of 
Lyne 8. Metcalf for a mandamus to compel the defendants; 
Finney and Schultz, Justices of the County Court of St. 
Louis county, and the defendant, Garesche, clerk of said 
court, as canvassers of the returns of the election held on 
the 7th day of November, 1876, to count the returns of 
precinct No. 57 in St. Louis county, as two hundred and 
seventy-two votes for R. Graham Frost and three hundred 
and eighteen votes for the relator for Representative in 
Congress for the third district of Missouri. The - chief 
averments of the alternative writ, omitting the formal 
parts, are that at said election the relator and said Frost 
were the only candidates for Representative in Congress 
for said district, and that the judges and clerks of election 
precinct fifty-seven, in said district, certified on the poll- 
books from said precinct, that at said election said Frost 
received for said office two hundred and seventy-two votes 
and the relator three hundred and eighteen votes; that 
said poll-book and return, so certified, were returned and 
delivered to defendant, Garesche, at the county clerk’s 
office on the 8th day of November, 1876; that after said 
book was so received and while it was in the custody of 
said Garesche, and on the 9th day of November, 1876, said 
return was illegally, falsely and fraudulently altered by 





£86 SUPREME COURT OF MISSOURI, 





The State ex rel. Metealf v. Garesche. 





es 


changing the figure seven therein into a figure nine, go ag 
to make it read two hundred and ninety-two, instead of 
two hundred and seventy-two, votes for Frost; that the 
defendants, acting as canvassers, have arbitrarily and op. 
pressively refused to count the vote of said precinct fifty. 
seven as two hundred and seventy-two for Frost, as the 
same was returned and certified, and, unless prevented, 
will, contrary to law and in violation of their duty in the 
premises, falsely return two hundred and ninety-two votes 
as cast for Frost at said precinct, instead of two hundred 
and seventy-two, as returned by the judges and clerks of 
election. 

The defendants, Finney and Schultz, in their return to 


the writ, averred that they did not know that there had 


been any change in the certificate and return of the judges 
and clerks of election precinct No. 57, nor whether if such 
change had been made, the same was made before or after 


said return was delivered to said Garesche; that said Ga-. 


resche informed them that there were circumstances which 
led him to believe that said return had been changed in his 
office, but that he had neither official nor personal knowl- 
edge of the fact; that said Garesche furnished them with 
said poll-books, and the returns and certificates showed 
that said Frost had received two hundred and ninety-two 
votes at said precinct at said election, and they, as canvass- 
ers, counted said returns as they appeared on the face of 
the poll-books, and not otherwise, as they were in law 
bound to do. 

Defendant Garesche in his return averred that, from 
circumstantial evidence elicited by him in an examination 
of the facts, he believed that the alteration as alleged in 
the petition had been made, but by whom he had no 
knowledge or information sufficient to form a belief; .that 
in his desire to do even justice and faithfully perform the 
duties imposed on him by law, he had inquired of counsel 
learned in the law, whether he would not be authorized to 
change it to two hundred and seventy-two, which he 





—_———... | 


_ =_atlU ell ,lC ee ,lCUClC CC® 


OCTOBER TERM, 1877. 487 





= 
The State ex rel. Metcalf v. Garesche. 


believed to be the true return. But he was by the counsel 
whom he so consulted, advised that unless he knew the 
fact of such alteration, and did not simply believe it from 
circumstances which came to his knowledge since the 
alleged alteration was made, he had no authority to count 
it otherwise than as two hundred and ninety-two, but that 
with these figures he should in his return recite his belief 
as to the alteration. The circuit judge who tried the 
cause found, from the testimony, that the figures on the 
poll-book of precinct fifty-seven, representing the number 
of votes cast for Mr. Frost, were two hundred and seventy- 
two when the said book was returned by the judges of 
‘election to the county clerk; that the figure seven of the 
said number two hundred and seventy-two: was changed 
and altered to a figure nine, so as to make the figures rep- 
resenting the number of votes cast for Mr. Frost at that 
precinct two hundred and ninety-two instead of two hun- 
dred and seventy-two, and that such change or alteration 
was made after the said poll-book had been returned by 
the judges of election to the county clerk, and thereupon 
awarded the peremptory writ as prayed. The judgment 
of the circuit court was affirmed by the Court of Appeals, 

and the defendants have appealed to this court. 
The facts found by the circuit judge were fully estab- 
lished by the testimony given at the trial. The number 
of votes returned for Frost was two hundred 


buns: board st and seventy-two and not two hundred and 


fauus. «Ninety-two. With the correctness of that 

return the canvassers had nothing to do, nor 

was it a proper subject of inquiry in the trial court. The 
duties of the canvassers were purely ministerial ; they were 
without official discretion. The vote which was certified 
to the county clerk, was the vote which it was the duty of 
the defendants\to certify to the Secretary of State. No 
alteration of that vote on the poll-books which was known 
by the canvassing officers to have been made, either by 
accident or fraud, after they came to the custody of the 
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county clerk, could alter their duty to certify the vote go 
returned. It would in such case have been their duty to 
restore the true figures, and certify the same as they had 
originally been returned to them. The performance of 
such duty could undoubtedly be compelled by mandamus, 
This much is conceded by defendants’ counsel. Where, 
however, the canvassing oflicers know that an alteration 
has been made, but do not know, though they may have 
good reason tosuspect, that such alteration was made after 
the poll-books came to the custody of the county clerk, as 
they cannot take testimony and cannot therefore ascertain 
what figures were certified by the judges and clerks of elee- 
tion, can the circuit court in a proceeding by 1nandamus to 
compel such canvassing officers to count the vote certified 
by the judges and clerks of election, determine for them 
which is the vote so certified? This is the precise question 
presented by the appeal. We think it can. If it cannot, 
a proceeding by mandamus, in such a case, must be utterly 
nugatory. A peremptory writ of mandamus simply to 
count the vote certified by the judges and clerks, without 
ascertaining which was the vote so certified, would be 
a mere brutum fulmen, as it could never be determined from 
a certificate of obedience, whether the writ had in fact ever 
been obeyed. If it be left to the canvassers to determine 
what the true return is, no attachment for a violation of 
the writ, in that regard, could ever issue; for the court 
eould never determine that its writ had been violated, 
without first deciding what vote should have been counted. 
The object of the writ in the present case was to compel 
the counting of the true return; the writ could not issue 
until there had been a failure or refusal to count such re- 
’ turn and no such failure or refusal could be found to exist, 
until the court had determined which was the true return, 

Having ascertained which was the true return and that 
the canvassing oflicers had failed or refused to count it, 





ee ee” al re.  e.. el 6 oe. Dee ee | Uk 


, tt wn on. ne ee ee ee 


eo 


OCTOBER TERM, 1877. 489 





The State ex rel. Metcalf v. Garesche. 





thus leaving their legal duty unfulfilled, the 
oma M serial of peremptory writ commanded its performance. 

ficer. It will thus be seen that the right to deter- 
mine the specific legal duty of ministerial officers, such as 
the defendants are, necessarily results from the very nature 
of the proceeding by mandamus. In the case of officers 
or tribunals exercising judicial functions, it is otherwise ; 
the writ only commands them to act, without designating 
what their action shall be. In the case of State ex rel. Ad- 
amson v. Lafayette County Court, 41 Mo. 224, it was said: 
«The writ of mandamus either lies to compel the perform- 
ance of ministerial acts, or is addressed to subordinate judi- 
cial tribunals, requiring them to proceed to exercise their 
judicial functions.” The discrimination here made between 
the functions of this writ when addressed to judicial or 
ministerial officers, supports the. view we have taken. It 
does not lie to compel the performance of a particular judi- 
cial act, but it does lie to compel the performance of a par- 
ticular ministerial act. It simply requires the judicial offi- 
cer to proceed to do his duty; it not only requires the 
ministerial officer to proceed to do his duty, but it also 
indicates what his specific duty is. 

To assert that the writ of mandamus cannot require 
the performance by a ministerial officer of any act which 
he does not, with the lights before him, conceive it his 
duty to perform, is to destroy the efficacy of the writ, and 
to substitute the conscience of the officer for the command 
of the law; for his errors, unlike those of judicial officers, 
may not be reviewed upon appeal. Yet such is the argu- 
ment of defendants. They insist that as they intended no 
wrong in counting 292 votes for Frost instead of 272, and 
because they did not have sufficient information to con- 
vince them that the alteration was made after the returns 
reached the county clerk, and they were without authority 
to take testimony on that subject, therefore the court can 
not compel them to do otherwise than they have done; 
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that the court itself would not have done otherwise, jf 
placed in their situation. Such considerations might be 
invoked to shield them from penal or pecuniary liability, 
but they cannot excuse the non-fulfillment of the law, 
The court found that the specific legal duty imposed upon 
the defendants by statute to count the return as transmit- 
ted by the judges and clerks of election, had not been per. 
formed, and it required them to perform it. The judgment 
of the circuit court was right, and the judgment 
of the court of appeals will therefore be affirmed. All the 


judges concur. 
AFFIRMED, 





Tue Strate v. Fay; APPELLANT. 


Porgery: CRIMINAL PLEADING: EvipENce. The statute (Wag. Stat, : 
1091, 2 28) dispenses with the common law rule, which required 
that an indictment for forgery should set out the instrument alleged 
to be forged in haec verba ; but it is still necessary that it should be 
described accurately ; and very slight inaccuracies will be fatal. An 
indictment described the instrument alleged to be forged, as a note 
for sixty dollars, signed with the name of James C. Orr. The 
instrument offered in evidence was a note for sixty dollars, bearing 
interest at ten per cent. from date, and signed by J.C. Orr. Held, 
a fatal variance, both as to the name of the supposed maker = 
the liability which the instrument puryorted to create. 


Appeal from Audrain Circuit Court.—Hon. G. Porter, Judge. 


W. O. Forrist, for appellant. 


The note should not have been admitted in evidence, 
because it is altogether a different instrument from that 
described in the indictment, and purporting to create alto- 
gether a different pecuniary liability from that named in 
the indictment. The liability named in the indictment was 
sixty dollars in sixty days, against Abraham Turner and 
James C. Orr. The paper offered in evidence purported to 
create a liability for $60, payable in sixty days, at a 
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specified bank with interest at ten per cent. to be com- 
unded. There was a fatal variance between the allega- 
tion and the evidence offered. Our statute of Jeofails, Sec. 
97, p. 1090, and Sec. 28, p. 1091, 2 Wag. Stat. Ed. 1872, 
cannot help the matter. Sec. 28, but obviates the necessity 
of “ copy or fac simile” of the forged instrument, in an in- 
dictment. Sec. 27 has no reference to the point made. 


J. L. Smith, Attorney General, for the State. 


When the State offered the note in evidence the defend- 
ant objected because it purported to be signed by “J. C, 
Orr” and the note mentioned in the indictment was al- 
leged to have been signed “ James C. Orr,” and because 
the same did not purport to create a liability for $60, but 
for $60 and interest. There is no force in these objections 
The indictment did not pretend to give the tenor of the 
instrument, and this, taken together with the fact that the 


State proved that “James C. Orr,” “Jas. C. Orr” and “J. 
C. Orr” were one and the same person, was sufficient to 
justify the court below in admitting said note. Wag. Stat. 
517 § 41; Ib. 1091 §§ 28, 29, 30. 


Norton, J.—The defendant was indicted at the October 
term, 1875, of the Audrain county circuit court, for forgery 
in the third degree. He was put upon his trial and con- 
victed, and his punishment assessed to two years imprison- 
ment in the penitentiary. To reverse the judgment the 
defendant brings the cause here by appeal, and urges as a 
reason for reversal the insufficiency of the indictment and 
the action of the trial court in admitting illegal evidence 
and in giving and refusing instructions. The indictment 
is framed on sec. 16 1 Wag. Stat. 470, which is as follows: 
Every person, who, with intent to injure or defraud, shall 
falsely make, alter, forge or counterfeit any instrument of 
writing, being or purporting to be the act of another by 
which any pecuniary demand or obligation shall be or 
parport to be transferred, created, increased, discharged or 
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diminished, or by which any rights or property whatsoever 
shall be or purport to be transferred, conveyed, discharged, 
increased or in any manner affected, &c., shall on conyie. 
tion be adjudged guilty of forgery in the third degree, 
The indictment in question charges the offense created 
this statute in the words of the statute, and alleges that 
defendant at, &c., with the intent to injure and defraud, 
did feloniously and falsely make and forge a certain instru. 
ment or writing, to-wit: one promissory note ‘dated, &e., 
purporting to be the act of another, to-wit: Abram Turner 
& James C. Orr, by which said falsely made instrument or 
writing a pecuniary obligation purported to be created, 
to-wit: the obligation by and upon the said Abram Turner 
& James C. Orr to pay him, the said Augustus Fay, the — 
sum of sixty dollars sixty days after the date of said instru- 
ment or writing, by feloniously signing the names of the 
said Abram Turner & James C. Orr to said instrument or 
writing, and by selling said note to James Bush, and by 
endorsement and delivery. In support of the charge the 
prosecuting attorney offered in evidence the following 
writing: “Columbia, Mo., April 16th, 1875, $60.00. Sixty 
days after date I promise to pay Augustus Fay, or order, 
sixty dollars, for value received, at the Exchange National 
Bank of Columbia, Mo., to bear ten per cent. interest from 
April 16th till paid. If the interest is not annually paid 
to bear same rate of interest as the principal debt. Signed 
Abram Turner, J. C. Orr.” The defendant objected to the 
introduction of the above onthe ground that it was not 
such a writing as was described in the indictment. 

Under Sec. 28, 2 Wag. Stat. 1091, it is not necessary in 
an indictment for forgery to set out the instrument of writ- 
ing in haee verba, but only to describe it by any name by 
which the same shall be usually known, or by the purport 
thereof. It is not the purpose of this statue to dispense 
with good pleading, but simply to dispense with the com- 
mon law rule, which required the instrument to be literally 
copied in the indictment, and go allow the pleader to give 
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the purport thereof; when he undertakes to do this it 
must be done correctly. In the indictment before us it is 
alleged that the purport of the instrument is a note signed 
by Abram Turner and James C. Orr, whereby a pecuniary 
obligation purported to be created by and upon the said 
Abram Turner and James C. Orr to pay Augustus Fay 
sixty dollars in sixty days after the date thereof. The note 
offered in evidence is not such a writing as the indictment 
describes. It is not signed by James C. Orr, but by J. C. 
Orr, and there is no averment in the indictment that James 
¢. Orr and J. C. Orr are one and the same person. Be- 
sides, it creates an obligation on Turner and Orr to pay 
sixty dollars, sixty days after date, with ten per cent. in- 
terest from date. The payment of interest at ten per cent. 
from date was a part of the obligation attempted to be im- 
posed on Turner and Orr. This was its legal effect, and 
the purport of an instrument of writing is its substance 
and legal effect, and when, in an indictment for forgery, 
the purport of the forged instrument is attempted to be 
given, the substance and legal effect thereof, should be cor- 
rectly stated. This has not been done in the present case, 
and the objection of defendant to the introduction of the 
note in evidence should have been sustained on the ground 
of variance. In the case of the State v. Smith, 31 Mo. 120, 
where the defendant was indicted for altering a counterfeit 
note, the name of the president of the bank was set out 
as Jas. T. Watson. According to the proof made his 
name was Jas. I. Watson. The court held “that although 
it was unnecessary for the pleader to have described the 
bill so minutely, yet having done so, he will be held 
to strict proof.” When the matter of a written instru- 
ment is introduced in a pleading so as to imply that a 
correct recital is intended, very slight discrepancies between 
the instrument set out, and that produced will be fatal. 
(2 Bish. on Cr. L. 797.) In the case of the State v. Wall, 
39 Mo. 532, it was said that it is a rule in criminal plead- 
ing, that names shall be ect forth with certainty; names 
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are the indicia by which persons are known and disflp. 


guished, and a mistake in setting them out with accuracy 
or omitting them entirely will necessarily be fatal. In the 
case of Shinn v. State, decided at May term, 1877, of the Sy- 
preme Court of Indiana, (56 Ind.) it was held in ap 
indictment for forgery predicated on a note signed “§, B, 
Skinner” where the intent laid was to defraud one “ Solo- 
mon B. Skinner,” that a motion in arrest of judgment 
should have been sustained. It could not be inferred, 
either as matter of fact or law, that Solomon B. Skinner 
was meant or intended by the name of “S. B. Skinner,” 
The fact should have been positively averred in the indict- 
ment.” So in the case at bar, it should have been averred 
in the indictment that James C. Orr was meant and intend- 
ed by the name of J. C. Orr. The objection made by 
defendant to the reception of the note in evidence should 
have been sustained, and for the error committed in over- 
ruling the same the judgement will be reversed and cause 


remanded, the other judges concurring. 
REVERSED. 





Tue State v. Mooney, APPELLANT. 


Perjury: MATERIAL ISSUE: CONFLICTING TESTIMONY ON DIFFERENT 
rriats. A person isguilty of perjury, who willfully, corruptly and 
falsely testifies upon the trial of a case that he has not made a cer- 
tain statement concerning a matter material to the case, although 
the statement was made by him as a witness on the trial of another 
case in which it was immaterial. 

Action: conrract: DEMAND. An action does not lie for the value 
of wheat which is to be delivered when threshed, until demand 
has been made for the wheat. 


Appeal from Andrew Circuit Court—Hoy. H. 8. Kexty, 


Judge. 
William Heren for appellant. 


Where a party has sworn contrary ways at different 
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times, it must be expressly charged and shown in such case 
which was the false oath and on which occasion Hie swore 


willfully, falsely and corruptly. 
Wharton’s Prec. (Perjury) 577, 578, 926. 
J. L. Smith, Attorney General, for the State. 


It is not necessary to constitute the crime of, per- 
jury that the evidence given should be material to the 
matter before the court; it is sufficient if it be material to 
any collateral matter or inquiry. State v. Lavalley, 9 Mo. 


824. 


Henry, J.— We think the indictment good, both in form 
and substance, and that it is distinctly alleged therein, that 
the perjury was committed on the trial of the cause be- 
tween the parties, in the Justices’ Court on the 29th day of 


August, 1873. 

Whether or not the item of thirteen and one half 
bushels of wheat was embraced in the account which 
1, Pensury: Ma- was the Santeten of the suit tried on the 9th 
fictingtestimony Of August, 1873, between defendant and 
ondifferenttrials. Tenry C. Wright, is of no consequence, for 
if he testified in a suit in which it was immaterial that he 
did not owe the wheat, and afterwards in another suit it 
became a material question whether he owed the wheat, 
and he then testified that he did not on the former trial 
testify that he owed it, he committed perjury, if on the 
latter trial, he so testified willfully and corruptly, because 
his testimony in regard to what he formerly testified was 
then relevant and material. If he had made that state- 
ment, not under the sanction of an oath, and afterwards on 
the trial of a cause in which it became a material question 
whether he had made such statement, willfully and cor- 
ruptly testified that he made no such statement, he would 


have been guilty of perjury. 
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The court, in its instructions, properly declared the law 
to the jury. The only one asked by defendant and refused 
2. actrox; con. DY the court was his fourth instruction, in 

tract, demand. which he asked the court to declare: “That 
there was no proper count in said indictment upon 
which an assignment could be laid as to a demand of the 
wheat by Wright of the defendant, and no evidence be- 
fore the jury that a demand of wheat by Wright from 
defendant was a material issue for trial between Wright 
and defendant.” The evidence tended to show that defend- 
ant owed Wright thirteen and one-half bushels of wheat, 
payable in kind when threshed, and to enable Wright to 
recover the value of the wheat in an action against defend- 
ant, it was necessary for him to prove a demand made for 
the wheat before the commencement of his action. Weil 
et al. v. Tyler et al., garnishees, 38 Mo. 545, and cases there 
cited. Sec. 34, Wag. Stat., page 347, does not apply to such 
a case. The judgment of the circuit court is aflirmed. 


All concur. AFFIRMED. 





CoLLINs ET. AL., APPELLANTS V. DARDING. 


Motion for New Trial. The Supreme Court will notice no errors not 
appearing in the record proper, unless the motion for new trial is 
incorporated in the bill of exceptions. Mere reference in the billto 
a prior page of the transcript, where it is set out in full, will not 


answer. 


Appeal from Cedar Circuit Court—Hon. Joun D. Parkinsox, 
Judge. 


R. F. Buler, for appellants. 


Suerwoop, C. J—Action on promissory notes, the ques- 
tions in the case all concerning the pleas of payment and 
of the statute of limitations. It is impossible for us to no- 
tice the alleged errors, as the motion for a new trial has 
not been incorporated in the bill of exceptions. Mere ref- 





OCTOBER TERM, 1877. 497 





The State v. Copeland. 





erence to the page of the transcript will not answer. Mo- 
tions must be incorporated in the bill in order to be re- 
garded by us—(Pacific R. R. Co. v. Opel, decided at last 
term). As there is no error in the record proper, the judg- 
ment is aflirmed. All concur. 

AFFIRMEL 





Tue Strate, PLarntirr mn Error, v. CopeLann. 


. Jeopardy: DISCIIARGE OF JURY FOR FAILURE TO AGREE: CRIMINAL 
practice. The discharge, by the Court, without defendant’s con- 
sent, of a jury to whom acriminal case has been submitted, and 
who have failed to agree on a verdict, does not operate an acquittal 
or entitle him toa discharge. He has not been put in jeopardy 
within the meaning of the constitution, so as to bar a second trial 
for the same offense. 


A Writ of Error does not lie on behalf of the State in any crim- 
inal case (construing Wag. Stat. 1114 2 13, 14, 1, 2; and overruling 
State v. Newkirk, 49 Mo. 472 and State v. Peck, 51 Mo. 111.) 


Error to Dent Circuit Court—Hon. V. B. Hr, Judge. 


J. L. Smith, Attorney General, for the State, cited 
State v. Jeffors, 64 Mo. 376; State v. Matrassey, 47 Mo. 295; 
State v. Newkirk, 49 Mo. 472. 


C. C. Bland, for defendant in error. 


1. Jeopardy attaches when the traverse jury is empan- 
elled. 1st Bishop’s Crim. Law, sees. 658a, 6586, 659: Com- 
monwealth v. Cook, 68. & R. 517; State v. McKee, 1 Bailey 
651; Cobia v. State, 16 Ala. 784; McFadden v. Common: 
wealth, 23 Pa. St. 12; Lee v. State, 26 Ark. 260; Common- 
wealth v. Tuck, 20 Pick. 356; Clark v. State, 23 Miss. 261, 
U.S. v. Stenell, 2 Curt. C. C. 153; Rex v. Wade, 1 Moody 
Brit. Crown Cas. 86; Newsom v. State,2 Ga. 60; State v. 
Redmon, 17 Iowa 329, 333; State v. Walker, 261 Ind. 346. 

2. The court has the right to discharge the jury for 
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failure to agree, but this fact must be judicially deter. 
mined. 1 Bishop Crim. Law secs. 668a, 6680, 668c and 669, 

3. The discharge of the jury in this case without the 
consent of defendant and in his absence and without any 
necessity for their discharge operated as a discharge of the 
prisoner, and is equivalent to a verdict of not guilty, 
People v. Ward, 2 Caines 100, 304; Hines v. State, 24 Ohio 
St. 134; State v. Wilson, 50 Ind. 487; O’Brien v. Com. 
monwealth,9 Bush. 333; People v. Cage, 48 Cal. 323; By, 
Parte Ruthven 17 Mo, 541. 


Suerwoop, C. J.—The defendant, indicted for murder 
in the first degree, pleaded in bar of further prosecution 
that he had been in April, 1874, put upon his trial and in 
jeopardy, under the indictment, that the jury had retired 
to consider of their verdict, but that before the jury had 
made any verdict, before the end of the term, with- 
out consent of the defendant, without good cause or 
reason, without providential interposition, or any other 
cause which should in law subject the defendant to 
be again put in jeopardy, the court discharged the 
jury. A like occurrence, alleged as having taken place 
under the same indictment in December, 1875, and witha 
similar result under similar circumstances, was also pleaded 
in bar. The first trial commenced April 8th, 1867, contin- 
ued for two days, or until the 10th day of that month, 
when argument of counsel was heard and it seems the jury 
retired to consider of theit verdict; at any rate the jusy 
came again into court on the 14th day of the month and, 
“ having failed to agree upon a verdict,” were by the court 
discharged. The second trial began on the 9th day of De- 
cember, 1875 (at an adjourned term), continued in pro- 
gress until the 13th of that month when arguments of coun- 
sel were heard, which arguments were continued on the 
14th day of the month, when it seems the jury retired to 
consider of their verdict. On the 15th day of the month the 
jury again came into court, and, making “ report that they 





OCTOBER TERM, 1877. 499 


The State v. Copeland. 








annot agree,” were by the court discharged. The last entry 
announcing the discharge of the jury differs from the first in 
that it affirmatively asserts the presence of the prisoner. 
The plea in bar proved successful and the defendant was dis- 
charged. The State, after vainly endeavoring to set the or- 
der of discharge aside, brings the cause here by writ of error. 

We regard the ruling mentioned erroneous ; and for these 
reasons: It sufficiently appears that the jury, both in the 
1. zorarvy: Dis- first and in the second trial were unable to 


e of Juryfor a a 
Giluee to agree : agree, shown as it is by the record recital of 


fom *"° the fact in one instance that they “ failed to 
agree upon a verdict,” and in the other that they “re- 
port that they cannot agree.” These expressions we must 
deem as legal equivalents of each other, and each also 
as expressive, inferentially, of the idea that further de- 
tention of the jury was, in the opinion of the court, alto- 
gether futile, since their discharge immediately upon the 
coming in of their report occurs. At the time when the 
discharge of the first jury occurred, section 19 of the Dec- 
laration of Rights of the Constitution of 1865 was in force 
“that no person after having been once acquitted by a 
jury, can, for the same offence, be again put in jeopardy of 
life or liberty; but if, in any criminal prosecution, the jury 
be divided in opinion, the court before which the trial shall 
be had, may in its discretion, discharge the jury and com- 
mit or bail the accused for trial at the next term of said 
court.” The 23d section of our present Bill of Rights, cor- 
respondent to the one just quoted, and which was a part of 
the organic law at the occurrence of the second trial, is 
eqally broad in the scope of discretionary power which it 
confers on the trial court. But weare asked on the meager 
record recitals to which we have adverted to assume that 
the defendant was put “in jeopardy ” within the meaning 
of the constitution by reason of the discharge of the jury 
not appearing to have been with the consent of prisoner, 
and by reason of such discharge occurring without the ex- 
istence of other circumstances to which the plea makes ref- 
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erence. This is an assumption we are not prepared to 
make. On the contrary, we must take for granted, in the 
absence of aught of record in opposition thereto, that the 
discretion which the constitution manifestly confers, wag 
not unsoundly exercised. If this be true, then it can but 
follow that the defendant had not been put “in jeopardy” 
and that his plea should not have been successful. In the 
case of the State v. Jeffors, 64 Mo., 376, the record did not 
show any discharge of the jury, and it was claimed that the 
prisoner was entitled to his discharge on the ground that 
he had been once put in jeopardy. But it was there held, 
after no little examination of authorities, that the motion 
for the discharge of prisoner was properly overruled. This 
case rests on more obvious grounds, so far at least as con. 
cerns record recitals; for here the inability of the jury to 
agree is plainly apparent. 

Confining ourselves to the case before us and not antic. 
ipating what our course would be, should a case arise 
2. AWerror Ee exhibiting marked manifestations of an 

oR. abusive exercise of that discretion which 
the constituton confers on the trial court, we should 
reverse the judgment and remand the cause, but for the 
fact that we do not regard the State as possessing any right 
whatever to come here in this particular case, or indeed in 
any criminal case, through the medium of a writ of error. 
Sees. 13 and 15 of article 8, Tit. Prac. Crim. cas. (2 Wag- 
ner’s stat. 1114) are as follows: Sec. 13. “The State in 
any criminal prosecution shall be allowed an appeal only 
in the cases and under the circumstances mentioned in the 
next succeding section.” Sec. 14. “ When any indictment 
is quashed or adjudged insufficient on demurrer, or when 
judgment thereon is arrested, the court in which the pro- 
ceedings were had, either from its own knowledge or from 
information given by the prosecuting attorney, that there 
is reasonable ground to believe that the defendant can be 
convicted of an offense if properly charged, may cause the 
defendant to be committed or recognized to answer a new 
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indictment, or if the prosecuting attorney prays an appeal 
to the Supreme Court, the court may in its discretion grant 
an appeal.” It will thus be readily observed that an ap- 
peal is only allowable to the State, Ist, where the indict- 
ment is quashed ; 2d, where it is held insufficient upon de- 
murrer; 3rd, where the judgment thereon is arrested, and 
even then the right of appeal is hampered in its exercise 
by the discretion of the trial court. Now, it is altogether 
beyond the range of sensible supposition that the legisla- 
ture would so sedulously restrict and narrowly confine the 
right of appeal when the State is to be the appellant, and 
yet give unbounded license of bringing up causes by means 
of a writ of error. Under such a latitudinous construction, 
the prosecuting attorney denied an appeal by the circuit 
court in the exercise of its statutory discretion, might, in 
defiance of such refusal, successfully sue out his writ of 
error and thus gain by an indirection that which could be 
by no possibility directly accomplished. The case of the 
State v. Newkirk, (49 Mo. 472,) has been called to our atten- 
tion as upholding the idea that a writ of error lies in behalf 
of the State in cases like the present. The point in: that 
case seems to have been but lightly considered. That deci- 
sion rests its whole weight on section 2 of the article 
already mentioned, utterly ignoring the other sections and 
failing to construe section 2 in connection therewith. The 
first section of the article in question provides: “In all 
eases of final judgment rendered upon any indictment, an 
appeal to the Supreme Court shall be allowed the defend- 
ant if applied for during the term at which such judgment 
is rendered,” and section 2, to which comment is exclu- 
sively confined in State v. Newkirk, supra, provides that 
“writs of error upon any such fiual judgment are writs of 
right, and on application therefor shall issue of course, in 
vacation as well as in term, out of the court in which by 
law they may be made returnable,” and section 3 provides, 
“no such appeal or writ shall stay or delay the execution 
of such judgment or sentence unless the Supreme Court 
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or a judge thereof, or the court in which the judgment 
was rendered, or the judge of such court, on inspection of — 
the record shall be of opinion, etc., and shall make an 
order expressly directing that such appeal or writ of errop 
shall operate as a stay of proceedings on the judgment” 

It is quite obvious that the first section limits the right 
of appeal to the defendant and where final judgment hag 
been rendered against him. And it must be equally obyi- 
ous that section 2 limits the issuance of writs of error to 
those cases alone, where there has been “such final judg. 
ment,” i. e., a judgment against the defendant and none 
other. And section 3 fully bears out and adds confirma. 
tion to the same idea by providing that “no such appeal 
or writ shall stay or delay the exccution of such judg. 
ment or sentence unless” ete. If the State is either appel- 
lant or plaintiff in error, obvieusly there is neither judg. 
ment or sentence to bestayed. And the view here asserted 
as to the inability of the State to sue out a writ of error ip 
this class of cases finds abundant support in other sections 
of the same article, which, while making frequent men- 
tions of appeals and writs of error in behalf of the party 
indicted, never mentions anything in that connection in 
behalf of the State except an appeal. 

Again, section 15 of the same article, makes provision 
when an appeal is granted the State for committing or ree- 
ognizing the defendant until the judgment of the Supreme 
Court can be had, thus securing his attendance in the event 
of the State securing a reversal of the judgment. . But if the 
opposite theory is to prevail; if the State can come up by 
writ of error, there is no provision which will secure the 
presence of the defendant anew in the lower court or pre- 
vent such reversal from being more than a barren formal- 
ity so far, at least, as security for future attendance is con- 
cerned. In the case of the State v. Spear, (6 Mo. 644,) on 
appeal by the State, it was stated, arguendo, that a writ of 
error would lie also under similar circumstances; but that 
point was not before the court and Tompkins, J., dissent 
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ing, denied that the statute conferred even a right of ap- 
lon the State. At that time, 1840, the statutes of 1835 
were in force, and the first section of article 8 (p. 497), 
respecting practice in criminal cases, is as follows: “In 
all cases of final judgment rendered upon any indictment, 
an appeal to the Supreme Court shall be allowed, if applied 
for during the term at which such judgment is rendered.” 
Sections 2 and 3 are as they are at present. In 1845, how- 
ever, the legislature changed the law into, so far as it 
eoncerns the case at bar, its present shape, giving the 
defendant the sole right of appeal under section 1, and 
explicitly restricting the State’s appeal under sections 13 
and 14, supra. These changes, taking place so soon after 
judicial announcement that the State, in like manner as 
the defendant, could come up as well by writ of error as 
appeal, must be regarded as possessing marked significance, 
showing that the Legislature intended thereafter to restrict 
the State’s bringing up causes within the precise limits 
specified in sections 13 and 14. These considerations 
induce the overruling of State v. Newkirk, supra, and also 
that of the State v. Peck, (51 Mo. 111) which followed in its 
wake. Holding, as we do, that no writ of error lies in 
favor of the State, we dismiss the writ. All concur. 
Writ Dismissep. 





Tue Srate, PLarntirF in Error v. Currer. 


An Indictment, which purports on its face to be found by “the 
grand jurors of the County of Wayne in the State of Missouri” is 
bad; the Constitution requires all prosecutions to be conducted in 
the name of the State. ~~ 

2. Writ of Error; follows State v. Copeland, ante p. 497. 


Lrror to Wayne Circuit Court—Hon. R. P. Owen, Judge. 


J. L. Smith, Attorney-General, for the State, cited State 
t. Waters, April term, 1877, of this court; State v. Gilbert, 
13 Vt. 647; State v. Creight,1 Brev. (8S. C.) 169; State v. 





SUPREME COURT OF MISSOURI, 





—— —_4 


Leathers v. The City of Springfield 





Fingland, 19 Mo. 386; State v. Freeman, 21 Mo. 481; Kip 
v. the State, 6 Mo. 469; State v. Hamilton, 7 Mo. 301; Rog 


v. State, Minor, (Ala.) 28; 1 Bishop Crim. Prac, 2 Rg 
§§ 478, 481, 662. 


Suerwoop, C. J.—Indictment for selling liquor withoyt 
license. All that portion of the bill (to which a demurrey 
was sustained) necessary to be copied is as follows: 


“STATE OF MISSOURI, = 
oer om awh \ Twenty-fifth Judicial Cireuit, 


The grand jurors of the county of Wayne, in the State 
of Missouri, being duly empanneled, sworn and charged to 
juquire into and true presentment within and for the 
of the county of Wayne, do, upon their oath, present,” ge. 
The constitution requires all prosecutions to be conducted 
in the name of the state of Missouri. If the words “ of the 
county of Wayne” be rejected, as it is contended they may 
be, as surplusage, the result will be that you will have left 
merely the words: “The grand jurors * * * * inthe 
State of Missouri,” &c. 

This is altogether too loose. The authorities cited for 
the State we regard inapplicable and would affirm the judg. 
ment, did we not hold that the State is not entitled to come 
here by writ of error in this class of cases. We therefore 


dismiss the writ. (State v. Copeland, decided at this term) 


All concur. Wait DIsMIssep, 





LEeatTuers, APPELLANT v. Tue Crry oF SPRINGFIELD. 


1. Contract: aGcency. Acity is not liable for work done upong ~ 
street by a contractor in excess of the amount fixed by his contract, ~ 


though the extra work is ordered by the supervisor appointed by 
the city to superintend the execution of the contract. 

Case Adjudged. A contract for street work required macadam 
to be laid twenty-four feet wide, eight inches thick at the center 
and gradually less to the outer limit on either side, where it should 
be four inches thick, and to be measured and spread upon the 
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street as the city committee might direct; payment to be made at 


an agreed price per cubic foot. Held, Ist, that the intent of the 
contract was to have macadam spread to the average depth of six 
inches; 2d, that an instruction to the jury that, in order to ascer- 
tain the amount spread, they should multiply the length, breadth 
and average depth as fixed by the contract in feet, and divide by 
twenty-seven, laid down a correct rule of measurement; and evi- 
dence having been offered to show that under the direction of a 
supervisor appointed by the committe to superintend the work, 
the macadam had been spread to a greater average depth than six 
inches. eld, 3d, that the contractor could not recover for the 
excess. 





—_—_ 





Appeal from Greene Circuit Court—Ilon. W. F. Getcer 
Judge. 


C. W. Thrasher, H. C. Young and W. C. Price, tor ap- 
pellant, cited 2d Parsons on Cont. 5th Ed. 501. 494; 
Shuetze v. Bailey, 40 Mo. 69; Chase v. Bradley, 26 Me. 531; 
Merrill v. Gore, 29 Me. 346; Heywood v. Perrin, 10 Pick. 
228; Gray v. Clark, 11 Vt. 583; Warren v. Merrifield, 8 
Met. 96; Barton v. Fitzgerald, 15 East 541; Webb v. Pro- 
tection Insurance Co., 14 Mo. 3; Patterson v. Camden, 25 
Mo. 13; St. Louis Gaslight Co. v. St. Louis, 46 Mo. 121. 


Bray § Cravens, for respondent, cited 43 Mo. 266; 47 
Mo. 135; 2 Pars. Contracts (5 ed.) 501 note u; Ayres v. 
Hayes, 13 Mo. 252; Schulenburg v. McGwire, 42 Mo. 391. 


Norton, J—This suit was instituted in the circuit court 

of Greene county, in which plaintiff claimed there was due 
him from defendant the sum of $1,284. Thesuit is founded 
ona written contract entered into by plaintiff, of the first 
part,and F. 8. Jones, J. B. Townsend and N. Ingram, a 
committee on behalf of defendant, of the second part, for 
grading and macadamizing Boonville street and grading a 
city lot, containing among others not necessary to notice 
the following stipulations: “The macadam on Boonville 
street shall be twenty-four feet wide, twelve feet on either 
side of the centre line, and shall be eight inches thick at 





506 SUPREME COURT OF MISSOURI, 





Leathers v. The City of Springfield. 





the centre, and gradually less to outer limit of twelve feet 
on either side of the centre line of said macadam, at which 
outer point the macadam shall be four inches thick; gaid 
macadam * * * shall be measured and spread upon said 
street as the said committee shall direct. The macadam 
on the city lot * * * shall be measured and spread upon 
said city lot as the committee shall direct, of the uniform 
thickness of six inches. And the parties of the second part, 
as a committee in behalf of the City of Springfield, cove. 
nant and agree with the party of the first part to pay him 
for the macadam as above specified, when spread out as 
specified, the sum of two and fifty-hundredths dollars per 
cubie yard, in the bonds of said city, at their par value.” 
The petition alleges that plaintiff in pursuance of the con- 
tract spread, under the direction of said city, two thousand 
four hundred and twenty-eight cubic yards of macadam, 
amounting to the sum of $6,070, besides other work in re- 
moving three thousand and sixty cubic yards of dirt, 
amounting to $1,264; that defendant paid him all but 
$1,284.41 which was due and unpaid; that defendant had 
refused to deliver the city bonds of Springfield at par in 
payment thereof. The answer admits the contract and 
alleges that under it plaintiff only spead 1911} cubic yards 
of Macadam on Boonville street, and not 2428 cubic yards; 
and payment in full of all that plaintiff. was entitled to 
receive, was pleaded. On the trial plaintiff took a non- 
suit with leave to move to set the same aside. The court 
refused to set the same aside, and rendered judgment for de- 
fendant, from which action of the court plaintiff has appeal- 
ed. It was shown on the trial that the committee making 
the contract on behalf of defendant, employed one Johnson" 
to superintend the spreading of the macadam on Boonville 
street, according to the terms of the contract. Plaintiff was 
notified of the purpose of his employment, and was also in- 
formed that said Johnson was to see that the contract was 
complied with, and that defendant would not pay for any 
extra work over and above the terms of the contract. 
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Plaintiff offered to show on the trial, that said John- 
gon, while acting as supervisor, and after the macadam 
had been spread on the street to the depth of eight inches 
in the centre, and four inches at the outer edge of the 
game, in such manner as to make an average depth of six 
inches, for the width of twenty-four feet, did frequently 
direct appellant to spread more macadam at the same place 
on said street to fill up inequalities in the road bcd. This 
evidence the court refused to admit, and the action of the 
court in this respect is urged as a reason for the reversal 
of the judgment. This evidence was properly excluded, 
because Johnson was acting in excess of his authority and 
had no other power, as the plaintiff had been informed, 
than to sce that the macadam was spread on the street ac- 
cording to the terms of the contract. Me had no power to 
change, alter or enlarge it. He was invested, as the plain- 
tiff must have known, with a particular and not a general 
power. There was evidence tending to show that the num- 
ber of cubic yards claimed by defendant on said street had 
been so spread, and also evidence tending to show that 
only 1,911} cubic yards had been so spread. 

The seven instructions asked for by plaintiff, and 
refused by the court, it is unnecessary to notice, further 
than to say that there was no evidence on which to base 
the first. The second and third are subject to the same objec- 
tion and the further objection, that in neither of them was 
the quantity of macadam to be uscd on said street, limited 
to the amount specified in the written contract. The 
fourth, fifth, sixth and seventh instructions were based 
on the theory that under the contract the macadam was 
to be measured before it was spread. If even this con- 
struction of the contract were correct, it does not authorize 
the measurement of more than was necessary to cover 
Boonville street to the required depth as specified in the 
contract. The evident intent of the contract was to have 
Boonville street covered with macadam to the depth of eight 


inches in the centre, with a gradual diminution of its depth 
83 4 





508 SUPREME COURT OF MISSOURI, 





Swartz v. Nicholson. 





to the outer edge of thé macadam, at which point it wast 
be of the depth of four inches, thus producing a general 
average in thickness of six inches. We think that this jg 
the obvious meaning of the contract and justified the court 
in refusing the instructions from four to seven inclusive, ag 
they ignored this construction. 

Nor do we perceive any error in the action of the court 
in giving the instructions asked for by defendant to the 
effect, that plaintiff could not recover for more macadam 
than was necessary to cover Boonville strect for the length 
macadamized to the width of twenty-four feet, and the 
average depth ot six inches; and to the further effect, 
that to ascertain the amount of macadam spread on gaid 
street, the jury would multiply the length, breadth and 
average depth ot the same in feet and divide by 27. We 
think that the rule thus laid down was an accurate one, of 
which the plaintiff could not complain, especially when the 
evidence tended to show that the macadam, when emptied 
from the boxes in which it was brought or hauled, increased 
in bulk about one-fourth. 

Judgment affirmed, in which the other judges concur, 


AFFIRMED. 


Swartz v. Nicnouson, APPELLANT. 


Pwintiff’s Statement of his cause of act‘on filed in the justice’s court, 
Held, insufficient. 


Appeal from Barton Circuit Court—Hon. Joun D. Pargm- 
son, Judge. 


iforgan § Duler for appellant. 


Surrwoop, C. J.—Action on 2 memorandum, before a 


justice of the peace, in this form: 
“ LeRoy, Barton County, Mo., Sept. 19th, 1872.—C. 8 
Nicholson, debtor to Marion Swartz, fourteen dollars.” 
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Plaintiff had judgment before the magistrate and on 
appeal to the circuit court also, notwithstanding the objec- 
tions of the defendant, and his motion to dismiss. Sec. 13, 
2 Wag. Stat. 814, requires in a suit like the present, “A 
statement of the facts constituting the cause of action to be 
filed with the justice,” &. As no suchstatement was filed, 
the motion of defendant shoyid have prevailed, and Bra- 
shears v. Strock, (46 Mo. 221 , is directly in point. 

Judgment reversed. Auf concur. 

REVERSED. 





Hart v. [Ulannrpat & Sr. Josepu Rarmroap Company 
APPELLANT. 


Mescission: FRAUD: FAILURE OF TITLE. The courts will not decree 
the rescission of an executed contract for the sale of land, except on 
the ground of actual fraud. Mere failure of title in the grantor 
will not authorize such a decree. 


Appeal from Macon Circuit Court.—Wonr. Joun W. Tenry, 
udge. 


James Carr for appellant. 
Albert F. Foster and W. H. Sears for respondent. 


Hoven, J.—On the 4th day of September, 1863, the de- 
fendant, in consideration of the sum of $192, conveyed to 
the plaintiff a tract of land in Macon county, by deed con- 
taining covenants of indefeasible seizin, against incumbran- 
cesand for further assurance. The plaintiff bought the land 
for the timber which was on it, and never inclosed, culti- 
vated or improved it. He paid taxes on it, however, until 
about the year 1870, when he learned that one Gepson had 
bought the land as swamp land from Macon county, about 
the year 1852, and thereupon he discontinued the payment 
of taxes. The record fails to disclose any obstruction or 
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impediment to his free occupancy of the land. The testi. ~ 
mony tended to show that the land was in fact swamp : 
land, within the meaning of the act of Congress of Septem. 
ber 28th, 1850. In January 1874, the plaintiff instituted 
the present suit, setting forth in his petition the sale afore. © 
said, the covenant for title, the want of title on the part of — 
the defendant, the tender of a reconveyance, and prayed 
for a rescission of the contract and the restoration of the 
purchase money with interest. The parties tried the cause 
as if the plaintiff had sued the defendant for a breach of 
the covenant of seizin, and judgment was rendered for the 
amount of the purchase money and interest. Had it heen 
such a suit, the plaintiff would only have been entitled to 
nominal damages, as no actual or constructive eviction was. 
shown. But the suit was distinctly brought for a rescission 
of the executed contract of.sale. The petition contained 
no allegation of fraud or misrepresentation of facts in rela- 
tion to the title, and without such allegations a court of 
equity has no authority to grant the relief prayed. The 
vendee in such case must rely on the covenants contained 
in his deed. Bumpus v. Platne,1 Johns. Chy. 213; Ab- 
bott v. Allen, 2 Johns. Chy., 519; Gouveneur v. Elmendorf, 6 
Johns. Chy., 79; Simpson v. Hawkins, 1 Dana 303. There 
can be no rescission of a contract for the sale of land which 
has been executed by the delivery of conveyances and the 
payment of the purchase money, unless such contract has 
been tainted by actual fraud; nor would relief be afforded 
even on the ground of fraud, unless it were made a distinet 
allegation in the bill, so that it might be put in issue by 
the pleadings. James v. McKernon, 6 Johns. Rep., 543; 
Patton et al. v. Taylor et al., 7 Howard, U. 8., 159. It fol- 
lows that the judgment of the circuit court must be reversed 
and the cause remanded. The other Judges concur, except 


Judge Henry, not sitting. 
REVERSED. 
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frover and Conversion: In a suit for the trover and conversion of 
a cow, proof that she was in defendant’s steck lot, where he was 
collecting cattle for shipment abroad, and that she was put there 
by defendant or his servants, makes out a prima facie case for the 
plaintiff. It is unnecessary to show that defendant converted her 


to his own use in a particular manner, as by shipping her. 


Appeal from Caldwell Circuit Court—Hon. E. J. Broappvs, 
Judge. 


Shanklin, Low § McDougal for appellants. 


The third instruction given at the instance of defend- 
ant is misleading. 

The jury are told they must find the existence of three 
facts in favor of the appellant, viz: that respondent took 
the cow and shipped her and converted her to his own use, 


or they must find for respondent. 

It is not alleged in the complaint that respondent shipped 
the cow, nor was it necessary to constitute appellant’s cause 
of action, and yet by this instruction the jury are told that 
they must find, and that too from a preponderance of the 
evidence, that respondent not only took the cow and con- 
verted her to his own use, but that he also shipped her, or 
they must find for respondent. Here is a fact not alleged 
in the complaint, and not necessary to appellant’s cause of 
action, thrust into the case by this instruction, and thus 
interposed as a barrier to appellant’s recovery. The tak- 
_ ing or shipping appellant’s cow without his consent, by 

respondent, would in law constitute a conversion, and the 
jury should have been so instructed; but instead of that, 
this instruction presents the taking, the shipping and the 
conversion as three distinct facts, the finding of each and 
all of which, in favor of appellant, are made essential to 
hisrecovery. By thus presenting these three elements, the 
court gave the jury to understand that they were separate 
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and distinct facts—that the converting to his own use wag _ 
not the legal conclusion from the taking or shipping, but 
an independent act of respondent which appellant must 
prove before he could recover. If respondent, in gathering ; 
up his own cattle, drove appellant’s cow and penned her ~ 
with his own, and she was thereby lost to appellant, 
respondent was liable, unless he used reasonable care jn 
separating said cow from his own, and permitting her to 
return to her usual pasture; and plaintiff having, by the 
proof, traced his cow into the pen with respondent’s cattle, 
and showed that these cattle had been collected and 
penned by respondent, made a prima facie case of conver- 
sion, and it devolved upon the respondent to show that he. 
exercised reasonable care in repairing the wrong he had 
done. 


J. M. Hoskinson for respondent. 


The burden of proving not only that plaintiff’s cow 
was in the stock pens, but that defendant did actually ship 
her and convert her to his own use, as he has alleged, was 
upon plaintiff. Sturdevant v. Rehard, 60 Mo. 152. 


Napton, J.—This suit originated in a justice’s court, 
and the statement was that, on a day named, at Brecken- 
ridge, in the county of Caldwell, defendant wrongfully 
took and converted to his own use a cow of plaintiff, of 
the value of thirty dollars. The details of the testimony 
are not stated, nor is it necessary that they should be, but 
the bill of exceptions states that there was evidence tend- 
ing to prove that the cow in controversy was the property 
of the plaintiff and was of the value stated in the petition, 
and that said cow was placed in a stock lot in Brecken- 
ridge by defendant, with a lot of cattle that he had placed 
there to await shipment, and that all the cattle in said lot 
were driven to the railroad pens and shipped to Chicago, 
on or about the day charged in the petition; that said cow 
was seen in said stock pens first mentioned at various 
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times on the day said cattle were shipped, and that said 
cattle were driven from said pen to said railroad stock pen 
at about six o’clock in the afternoon. The evidence of 
defendant’s witnesses tended to disprove the above facts. 
The instructions in this case are somewhat ambiguous and 
some of them not strictly correct. The jury are instructed 
for the defendant, that the plaintiff must make out his 
case by a preponderance of the evidence, that the burthen 
of proof was upon him, and that they must find from a 
preponderance of the evidence “that defendant did take 
and ship the plaintiff’s cow and convert the same to his 
own use.” 

The burthen of proof to make out his case was un- 
doubtedly on the plaintitt, but if the plaintiff proved, to 
the satisfaction of the jury, that the cow was in defend- 
ant’s stock pens, and was put there by defendant or his 
servants, the plaintiff had made out a prima facie case of 
trover and conversion. It was sufficient to require the 
defendant then to show, either that plaintiff had put the 
cow in his pens, or that the cow was not there, or that, if 
there, she was turned out on the common or returned to 
plaintiff. Conversion may be inferred from the taking of 
the property and the neglect to return it, and trover may 
be maintained for taking goods, whenever trespass will lie. 
The trespass is in itself a conversion of the property suffi- 
cient to maintain the action. Matheny v. Johnson, 9 Mo. 230; 
Stickney v. Smith, 5 Min. 490; Rogers v. Maw, 15 M. & W. 
448; Hilliard on Torts, 96. One who takes possession of 
goods unlawfully, which are in consequence lost to the 
owner, is to a certain extent guilty of a conversion. Heald 
v. Carey, 11 Com. B. 993. Now the plaintiff in this case 
was required to prove by a preponderance of the evidence : 
Ist, that the defendant did take the plaintiff’s cow; 2nd, 
that he shipped her; and 3rd, that he converted her to his 
own use. ‘There was no allegation in the complaint of any 
shipment, but merely of a conversion, and the proof of a 
tortious taking implied a conversion, unless explained by 
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defendant. If the jury were satisfied that the cow was 7 


driven into the defendant’s stock pen, and was never after. 
wards seen on the common in that neighborhood, and never “4 
returned to plaintiffs, it would certainly devolve on the ~ 


defendant to account for the disappearance of the cow. It 
was not the business of the plaintift to prove a shipment, 
which would be one mode of converting her to his own uge, 
and probably in this case, the only one the evidence tended 
to establish. Ifthe fact was, that the plaintiff's cow was 
in defendant’s stock lot at Breckenridge, where he wag 
collecting his cattle for shipment to Chicago, that was prima 
facie a case of conversion to his own use. Whether this 
was so or not, was a question for the jury; but the instruc. _ 
tions seem to have imposed on the plaintiff the burthen of 
proving by a preponderance of testimony not only such 
facts as would establish a prima facie case, but to showa 
conversion of the property in a particular mode, not alleged 
in the complaint. Judgment reversed and cause remanded, 


The other judges concur. 
REVERSED, 





Sropparp v. St. Lovurs, Kansas Crty & Nortugrn Ran- 
way Company, APPELLANT. 


1. Instruction: sury THE JuDGEs oF EvipENcE. If the petition states 


a cause of action, and there is any evidence offered in supportof ~ 


the allegations made in it, and controverted by the answer, the trial 
court commits no error in refusing to take the case from the jury 
by instructions. 

2. Case Adjudged: RAILROAD: MASTER AND SERVANT: VICE-PRINCIPAL 
CONTRIEUTORY NEGLIGENCE. The petition stated, in substance, that 
plaintiff, a yard-man in the employ of defendant, a railroad com- 
pany, without fault on his own part, received an injury while en- 
gaged in the performance of his duty in uncoupling a train of cars; 
that defendant failed to furnish a sufficient force of men for the 
work; that at the switching place where plaintiff was injured, de- 
fendant had provided a frog of an unnecessarily dangerous con- 
struction, in which plaintiff's foot was caught, so that he could 
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not extricate it before he was run over by the locomotive; that 
the yard-master and the engineer, who were working with plain- 
tiff, were unskillful and incompetent, as defendant well knew, but 
plaintiff did not know, and that the engineer moved the train care- 
lessly, by reason of all of which the plaintiff was injured. Plain- 
tiff’s evidence offered at the trial, tended to prove that it required 
the services of four persons, including plaintiff and defendant’s 
yard-master to uncouple and switch a train with safety and dispatch ; 
that an hour before plaintiff received the injury, the yard-master, 
whose duty it was to employ and discharge hands, was notified 
that one of the regular hands was sick and unable to work, but pro- 
vided no substitute for him; that it became necessary to make up 
atrain, and for this purpose to uncouple and switch cars; that in 
the absence of the yard-master, plaintiff and one other man under- 
took to do the work, in the course of which it became necessary 
that plaintiff should go between the car and tender, and while so 
engaged, his foot was caught in the frog, and forced down into it by 
the break beam of the tender; that the frog was an unusually dan- 
gerous one, and the brake beam was unusually low and unsafe; 
that the engineer had been drinking that morning; that he was 
given to drunkenness, and defendant knew it; that he backed the 
train recklessly and without waiting for a signal from plaintiff, and 
that defendant had to do the work of the absent man in addition 
tohisown. The evidence also tended to show that plaintiff knew 
the dangerous character of the frog, the lowness of the brake beam, 
and that an insufficient force was engaged in making up the train. 
Held, 1st, That the court committed no error in refusing to instruct 
the jury that upon the pleadings and proofs the plaintiff could not 
recover; 2nd. That the neglect of the yard-master to provide a 
substitute for the absent man, was the negligence of the company; 
8d. That though plaintiff knew that defendant’s brake beam and 
frog were dangerous and the force of hands was insufficient, yet it 
was for the jury, under proper intructions, to say whether they were 
so glaringly defective and insufficient, that a man of common pru- 
dence or sense would not have undertaken the work, in which case 
plaintiff would have been guilty of contributory negligence, or 

_whether he could under the circumstances reasonably suppose 
that by the use of great caution and skill he could do the work 
with safety. 


Appeal from Jackson Circuit Court—Hon. Samurt L. Saw- 
YER, Judge. 


Wagner, Dyer § Emmons with W. H. Blodgett, tor ap- 
pellauts, 
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It is true that it is the duty of the master to be careful % 
in the selection of his servants, and to provide safe ang © 
suitable machinery; but the proposition is undeniable that 
the master will be exempt from responsibility in all cages 
where the risks were apparent, and were voluntarily 
assumed by a person capable of understanding and appre. 
ciating them. Smith v. Union R. R. Co. 61 Mo. 588; 
Keegan v. Kavanaugh, 62 Mo. 230; Hayden v. Smithville 
Manufacturing Co. 29 Conn. 548-558; Wonder v. B. & @, 
R. R. Co. 32 Md, 411; Williams v. Clough, 3 Hurlst, & 
Norm. 258. 


J. Brumback, for respondent. 


There was nothing like a failure of proof by plaintiff 
Knowledge of want of force, or of the place, or of the ma 
chinery and apparatus, may not be knowledge of all the 
risks. It is the last kind of knowledge that is a material 
element in negligence. 

Even if the evidence, in the judgment of sensible men, 
might lead to different conclusions as to whether they es. 
tablish want of care or contributory negligence, the jury 
must decide. (Norton v. Itner, 56 Mo. 352). 

A large amount of work had to be done regularly in the 
yard each day by certain hours. The proper agent of the 
road, and so the road, had due notice of a hand being short, 
before Stoddard went to work. (53 N. Y. R. 551; Me — 
Gowan v. St. L. & I. R. R. Co. 61 M. R. 352.) Stoddard 
knew that the particular train had to be switched and 
made up by a certain hour; he had never tried before to 
handle such a train with the assistance of one man; he had 
no actual knowledge of what he and another man could do 
in the time limited. How could he know that under the 
circumstances he and the other man could not safely under- 
take to do the work in the time? He alone could have 
done all the work by taking time enough, more time than 
was allowed. There is nothing to show that he was so 
negligent as to preclude a recovery. At least, that ques 
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tion was for the jurors, who had their attention very dis- 
tinctly called to what would preclude a recovery in such 
ease on account of want of suflicient force. Authorities as 
to instructions given: Lewis v. St. L. § I. M. R. R. Co. 59 
Mo. 501; Porter v. H. & St. J. R. R. Co 60 Mo. 162; Gib- 
son v. Pacific R. R. 46 Mo. 16? 


Norton, J.—This suit was instituted in the circuit court 
of Jackson county by plaintiff, who was an employee of 
defendant, and whose business as such was to assist in 
making up trains at the yard of defendant, in Kansas City, 
for the recovery of damages sustained by him while in de- 
fendant’s service. It is substantially alleged in the petition, 
that plaintiff was employed by defendant to assist in mak- 
ing up its trains, and that while so engaged in uncoupling 
a car from the tender and locomotive of defendant, the 
right foot of plaintiff was caught and fastened in what is 
known as a spring frog, so that he could not get out of the 
way of the moving tender which forced him down on the 
ground and ran on to and crushed his right foot and leg; 
that the injury was not occasioned by any negligence of 
plaintiff, but by the failure of defendant to furnish, in con- 
junction with plaintiff, a sufficient number of other labo- 
rers to carry on the businesss of making up its trains with- 
out unnecessary danger to plaintiff, there not being at the 
time of the injury any one on the car to set the brake of the 
car and draw the coupling-pin. The petition also charged, 
that at the place where he received the injury, defendant 
had provided a spring frog at the place for switching cars 
instead of a frog acting on a different and less dangerous 
principle, and that the same was unnecessarily unsafe for, 
and dangerous to plaintiff, while employed in switching 
cars. It also charged that the yard-master and engineer 
working in conjunction with plaintiff, did not possess ordi- 
nary skill and capacity in the business entrusted to them 
and were unreliable and incompetent, which defendant well 
knew and plaintiff did not know, and that the engineer did 
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not move the locomotive and tender in a careful way, by % 
reason of which he was injured. The allegations ag to 
negligence of defendant in not furnishing the requisite ‘ 
number of laborers, competent and skillful yard-master ang — 
engineer, and machinery fit, suitable and safe for the purpose 
for which it was used, were denied by answer. The cause wag 
tried by a jury and a verdict and judgment for $5,000 was 
rendered for plaintiff, from which defendant, after makin 
ineffectual motion for a new trial, has appealed. After the 
plaintiff had closed his evidence in support of his petition, 
defendant moved the court to instruct the jury that upon 
the pleadings and evidence, plaintiff could not recover, 
which was by the court overruled. The refusal of the court. 
to give this instruction is the chief error relied upon by de. 
fendant for a reversal of the judgment, 1t being conceded 
by counsel for defendant, that the instructions taken to- 
gether are not sufficiently objectionable to reverse the judg. 
ment, provided they are applicable to the evidence. The 
sole question, therefore, to be considered by us is as to the 
action of the court in refusing to instruct the jury to find 
for defendant after the close of plaintiff's evidence. The 
petition unquestionably states a cause of action, and if there 


was any evidence in support of it, the trial court committed 4 


no error in refusing to take the case from the jury. 

The question raised here is not that the evidence is in- 
sufficient, but that there was no evidence which authorized 
. the court to submit the case to the jury. 
. INSTRUCTION; “ 

jury the judges The evidence tended to show that it required 
in making up trains the services of the yard- 

master and three other persons in conjunction with him to 
do the work with safety and dispatch ; that on the morning 
of the day on which plaintiff was injured, the yard-master 
of defendant, whose duty it was to employ and discharge 
laborers engaged in and about making up trains, was noti- 
tied that one of the hands was sick and unable to work; 
that about an hour after this information was given it be- 
came necessary to make up one of defendant’s trains, and 
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that plaintiff and one other hand undertook to make up the 
train without the assistance of the yard-master, who was 
not present at the time, and who had not provided another 
hand to take the place of the one disabled by sickness ; 
that after the switch was thrown open by plaintiff, so 
that the passenger car would pass down to its place on the 
main track, it became necessary. to uncouple a car from 
the engine and tender, and in order to do so plaintiff was 
compelled to step between the car and tender, and that 
while so engaged, his foot was caught in a spring frog 
and was knocked down into the same by the brake beam 
of the tender; that the spring frog was more dangerous 
than the frogs commonly used at switching places; that the 
brake beam of the tender was lower than was usual or safe; 
that the engineer engaged in moving the train had been 
drinking that morning, was given to drunkenness, and had 
been for that cause suspended at one time by defendant; 
that the engineer backed the locomotive without a signal 
from plaintiff for that purpose, and that he ran the same, 
recklessly and carelessly. The plaintiff testified that the 
engineer in backing the engine, ran it at the rate of six 
miles an hour; that one man usually did the switching 
and another rode oa the platform of the car to manage the 
brakes and uncouple the cars; that in making up this train 
he had to perform the labor of switching and uncoupling 
ears; that he could not get on the platform of the car and 
uncouple the same in time to get down and change the 
switch after the car passed, so as to let the engine pass on 
to its proper track, and that noone was supplied in place of 
the employee, who had been reported to the yard-master 
as unfit for duty, because of his sickness. 

It is too well settled to require the citation of autnon- 
ties to establish the proposition that there was an implied 
contract between the plaintiff and defendant, that defend- 
ant would use due care in employing only those who are 
reasonably fit and competent for the performance of their 
tespective duties, and that it was the duty of defendant to 
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re 
employ a reasonable and sufficient number of personst) 
manage its cars and trains with safety. Harper v. Ind. § 
St. Louis R. R. 47 Mo. 579; McKeon v. Citizens’ Railway 
43 Mo. 406. 

The evidence in this case tended to show that three 
hands, in conjunction with the yard-master, were necessary 
to do the work of switching and making up trains; that 
the yard-master, who was charged with the duty of employ. | 
ing and discharging hands for this purpose, after being in. 
formed that one of the hands employed for the purpose 
of assisting in making up defendant’s trains, was unable to 
work, neglected to employ and furnish a hand to take his 
place. The negligence of the yard-master to perform this 
duty was the negligence of defendant, and renders them 
liable for any injury. 

In case ot Brothers v. Cartter 52 Mo. 372, it was held that 
when a master delegates to a superintendent, the power to 
employ and discharge servants which duly adheres to him 
as master, he thereby makes himself liable for any injuries 
sustained by his servant, caused by the lack of care or neg- 
ligence of such superintendent. This evidence in connee- 
tion with that showing that the spring frog used by defend- 
ant was more dangerous than the frogs commonly used, 
that the brake beam of the tender was lower than was 
usual or safe, that. the engineer in charge of the engine was 
given to intoxication, and had been drinking the morning 
that defendant received the injury, and that he backed his 
engine without a signal given him for that purpose, in a 
careless way, justified the trial court in refusing to take the 
case from the jury by giving the instruction asked for by _ 
defendant. It is true that the evidence tended to show that 7 
plaintiff had knowledge of the spring frog, and the lowness 
of the brake beam of the tender, and that two hands instead 
of four were undertaking to make up the train. But the 
question as to whether with this knowledge the action of 
the plaintiff, in making up the train, was of such a reckless 
character as to make it such contributory negligence on his 
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part as to deprive him of any remedy for the injury, was a 
question properly referable to the jury under proper instruc- 
tions, especially when there was no evidence tending to 
show that plaintiff knew that the engineer in charge of the 
engine was given to intoxication, and had for that cause 
been previously suspended. Inthecase of Conroy v. Vulcan 
Tron Works, 62 Mo. 39, it was held that when the instru- 
mentality with which the servant is required to perform 
service, is so glaringly defective that a man of common pru- 
dence or sense would not use it, the master could not be 
held responsible for damages resulting from it. In such a 
case the servant would be guilty of heedlessly and recklessly 
exposing himself to danger, and would have to abide the 
consequences. But when the servant incurs the risk of ma- 
chinery, which, though dangerous, is not so much so as to 
threaten imnzediate injury, or when it is reasonable to sup- 
pose that it may be safely used with great caution or skill, 
a different rule prevails. To the same effect is the case of 
Keegan v. Kavanaugh, 62 Mo., 232. It was also held in the 
ease of Smith v. Union R. R. Co., 61 Mo., 591, that the ques- 
tion of contributory negligence is one of fact, and is usually 
left to the jury under suitable instructions. As it seems to 
be conceded by counsel that the instructions given in this 
case enunciated the true rule governing this question, we 
perceive no reason for interfering with the judgment which 
is therefore, with the concurrence of the other judges, 


afirmed. 
AFFIRMED. 
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StacEL, ADMINISTRATOR oF SNIDER, PLAINTIFF IN Error y, _ 
Murpock. 


1. Final Judgment: Appeal: MOTION FOR NEW TRIAL: IRREGULAR Ey 
ecuTion. An order of the circuit court adjudging an execution fp 
be void for irregularity, and directing the sheriff to pay to the de 
fendant in the execution, the money made by the sale of his prop. 
erty under it, is a final judgment, from which an appeal will lie; 
and no motion for a new trial need be made in order to secure g 
review of the judgment in the appellate court. 

. Irregular Execution, How Cured. THE DOCTRINE OF RELATION, 
Where injustice will be done to one party by permitting another to 
take advantage of a technical irregularity in an execution, growing 
out of the fact that the judgment of the circuit court was irregularly 
affirmed by the appellate court, a subsequent regular affirmance wil} 
be held to relate back, so as to cure the irregularity of execution; 
The doctrine of relation will not be invoked to maintain injustice; 
but is often relied on to prevent the perpetration of gross wrong, 

ESTOPPEL: When the defendant in an execution 

irregularly issued on a valid judgment, stands by and sees his prop- 

erty sold under it, without an effort to arrest the sale, he cannot 
afterwards claim the proceeds on the ground of the irregularity. 





Error to Cape Girardeau Circuit Court.—Hon. D. L. Haw 
KINs, Judge. 


Martin L. Clardy and J. C. Noel, for plaintiff in error, 
cited Wag. Stat. 792, § 18; Willburn v. Hall, 17 Mo. 471; 
Walter v. Tabor, 21 Mo. 75; Toler on Execution, pp. 266, 
447; Rorer on Judicial Sales, §§ 580, 581. 


Henderson & Shields, for defendant in error, cited Slaged 
». Murdock, 52 Mo. 521; S. C. 51 Mo. 175: Wag. Stat. 
1069 § 45,1070 § 50; Parker v. Han. & St. Jo. R. BR. 
Mo. 415; Wag. Stat. 1068 § 37, 601 §1; Bain v. Chrisman, 
27 Mo. 298. 


Henry, J.—Alex. B. Snider, administrator of the estate 
of Oliver E. Snider, on the 11th day of December, 1871, ob- 
tained a judgment in the circuit court of St. Francois coun- 
ty, against Lindsey Murdock for $1,530.37 and $262.27 
costs. Murdock appealed to the Supreme Court, and om 
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‘the 19th of November, 1872, without any suggestion of 
plaintiff ’s death, which occurred Jannary Ist, 1872, the 
judgment of the Circuit Court was affiymed. The mandate 
of the Supreme Court on that affirmance was filed with the 
elerk of the St. Francois Cjrcuit Court, December 9th, 1872, 
and on the 19th of that month the clerk of said court is- 
sued an execution, directed to the sheriff of Bollinger 
county, in favor of John Slagel, administrator de bonis non, 
who had beev appointed to succeed the deceased Adminis- 
trator on the 13th of February, 1872. It was delivered to 
the sheriff of Bollinger county on the 21st of December, 
1872, and on the 23rd was levied on lands in said county 
belonging to defendant, and, on the 23rd of March, 1873, 
was levied on personal property of said defendant. The 
sheriff duly advertised that he would sell the property on 
the fifth day of February, 1873, at the February term of the 
Bollinger Circuit Court, but by an act of the General As- 
sembly, approved January 23rd, 1873, the time of holding 
said term was changed to the first Monday in March, 1873, 
and on the 12th day of March, 1873, the corresponding day 
of the February term, at which the property had been adver- 
tised to besold, the sheriff sold the property, and realized on 
said sale, $2,167.50, and, after paying costs, had in his hands 
$1,646.60, to be applied on the execution, and returned it, 
satisfied in full. On the 31st of March, 1873, the Supreme 
Court, for reasons not appearing of record, but which do ap- 
pear in the opinion of the Supreme Court in the case of Sla- 
gel, Adm’r v. Murdock, 52 Mo. 521, set aside said judgment 
of affirmance, and John Slagel, administrator de bonis non, 
appeared, and by consent of parties, was substituted as plain- 
tiff and the judgment was again affirmed. It will be perceiv- 
ed that the execution was issued after the first aflirmance of 
the judgment by the Supreme Court. It was received and 
levied upon the property of the defendant and the property 
advertised for sale, before that judgment of aflirmance was 
set aside, which occurred only twelve days before the salc. 
Thestatute provides (W ag. Stat. 792 § 18) that “where a judge 
3 
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ment shall have been, or may hereafter be had in the name 
of an executor or an administrator, execution thereafte 
may be sued out, or an action thereon maintained by the 
administrator de bonis non, upon his filing in the clerk’s 
office of the court in which such judgment was rendered, 
a certified copy of his letters of administration de bonis non” 
We assume that the administrator de bonis non, before the 
execution was issued, complied with the requirements of 
that section, as the contrary is not alleged. The defend. 
ant filed his motion in the circuit court of St. Francois 
county to quash said execution and require the sheriff to 
pay to him, instead of the plaintiff in the execution, the 
money in his hands. The circuit court of Cape Girardeay 
county, to which, on the application of Murdock for 
change of venue, the cause was sent, sustained the motion, 
and from the judgment of that court on the motion, Slagel 
the administrator, has appealed to this court. 

Messrs Henderson & Shields, counsel for Murdock, con- 
tend that it was not such a final judgment as an appeal lies 
1. Fina Juve. from, but this court held otherwise in Parker 

Ningn fae ati v. Waugh, 34 Mo. 340; Bruce v. Vogel, 

triel: Irregular Mo. 100; Bain v. Chrisman, 27 Mo. 293, 

> They also contend that if an appeal lie, there 
should have been a motion in the lower court for new trial 
or review, in order that that court might have an oppor- 
tunity to correct its own errors if any were committed. In 
Bruce v. Vogel and Parker v. Waugh, supra, it was directly 
decided that an appeal would lic from a decision of an in- 
ferior court on a motion, although the points of law be not 
specifically stated in the bill of exceptions, nor a motion 
for a new trial be made. 

The appeal bond operated as a supersedeas, and counsel 
for defendants contend that the issuing of the execution was 
% tnerovrar Ex. Unauthorized until the final disposition of 

BCUTION ie iow the cause, and that, therefore, the judgment 
trineof Relation. 6f the court on the motion to quash 
and require the sheriff to pay to the defendant in the ex 
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‘ecution the proceeds of the sale of the property was right 

and proper. The defendant did not ask the court to set 
aside the sale, which would have left the plaintiff an op- 
portunity still to make his debt, but virtually, to confirm 
the sale on plaintiff’s execution and order the sheriff to 
pay the proceeds to the defendant in the execution. This 
strikes us as a very remarkable request. If he had asked 
the court to set aside the sale for the irregularities, there 
- would have been some color of fairness in the proposition, 
and the judgment of the court in his favor on such motion, 
might have been, we do not say it would have been, sus- 
tained; but virtually to enter a judgment confirming and 
approving the sale, and at the same time requiring the 
sheriff to pay its proceeds to the defendant in the execu- 
tion, at once depriving plaintiff of the proceeds of the sale, 
and leaving the property in a condition that he could not 
proceed against it on another execution, is such glaring in- 
justice that nothing but an overwhelming weight of au- 
thority would make us sanction it. 

After the Supreme Court first affirmed the judgment, 
its mandate was sent immediately to the circuit court in 
which the judgment was rendered, and this removed the 
supersedeas, and authorized the clerk to issue the execu- 
tion. Defendant says it was a void judgment, because the 
administrator de bonis non had not then been substituted 
as plaintiff in the Supreme Court, and the original plaintiff 
was dead. For this irregularity the execution might have 
have been quashed after that judgment was set aside, but 
defendant took no steps then to quash the execution; on 
the contrary, after the judgment was set aside and before 
the sale, he stood by and permitted the sale to proceed, 
and not until after the sheriff had sold the property and 
returned the execution satisfied, did he make any move in 
the matter. The issuing of the execution was but an 
irregularity. - There was a valid judgment to sustain it, 
and the final affirmance of the judgment related back and 
cured that irregularity. The doctrine of relation will not 
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be invoked to maintain injustice, but is often relied upon 
to prevent such gross wrong as is here attempted, 
“ Against mere irregularities, it is the policy of the law to 
sustain execution sales.” Rorer on Judicial Sales, p. 31, 
Sec. 64. “A judgment of aflfirmance by the Supreme 
Court is understood to be a judgment that the cirenit 
court proceed to execute its own judgment, which is pro. 
nounced to be .alid and in full force.” Napton, J,, in 
Meyer v. Campbell, 12 Mo. 603. See also Waller v. Tabor, 2 
Mo. 75; Williams, Admr. v. Hale, 19 Mo. 471. 

The execution was issued in pursuance of a mandate of 
the Supreme Court. The judgment under which that man. 
date was issued was afterwards sct aside on a mere techni- 
cality, and the judgment was again aflirmed, and it cannot 
with any propriety be said that a judgment of the Supreme 
Court, in a cause pending therein, is a nullity. If the mo. 
tion to quash had been made after that first judgment of 
affirmance was set aside and before the sale under the ex- 
ecution, it might have been entertained, but for the defend- 
ant to wait until the sale and return of the execution “sat- 
isfied,” and then ask the court to quash the execution, 
which was already executed and functus officio, and require 
the sheriff to pay him the money, was asking the court to 
do injustice, and its judgment sustaining that motion is re- 
versed and the motion overruled. All concur. 

REVERSED. 
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Baker v. Lorine, APPELLANT 


1. Practice, Civil: sUPPLYING IMPERFECTIONS IN THE TRANSCRIPT. An 
imperfect transcript of the record of the trial court cannot be per- 
fected in the Supreme Court by merely bringing up, without certio- 
vari or agreement of parties, an additional transcript sworn to con- 
tain, as near as the affiant can recollect, the full contents of the 
missing paper. 

2, Bill of Exceptions: MOTIONS FOR NEW TRIAL AND IN ARREST. A 
pill of exceptions should be filed during the term at which the ap- 
peal is taken, or, if in vacation, by consent; and should contain 
the motion for new trial and the motion in arrest. 


Appeal from DeKalb Circuit Court—Hon. Jos. P. Gnruns, 
Judge. 


Samuel G. Loring for appellant. 


J. D. Strong and S. S. Brown for respondent. 


Surrwoop C. J.—Suit to enforce mechanics’ lien, result- 
ing in judgment for $51.30. The transcript does not favor 
us with the second amended petition, nor the answer thereto. 
Nor is their lack supplied by what is endorsed “ additional 
transcript,” brought to this court, without certiorari or agree- 
ment of parties. This novel document purports to contain 
acopy of the missing petition, “as near as the affiant is 
able to recollect the full contents of said second amended pe- 
- tition.” This paper is called “ substituted second amended 
petition,” and filed with the clerk in vacation, without notice — 
to or assent from the adverse party. It is not necessary to 
say that it is not the proper method of supplying the rec- 
ord, nor of perfecting transcripts found to be imperfect on , 
their arrival in this court. Besides that, it does not appear 
that the bill of exceptions, so-called, was ever filed during 
the term at which the appeal was taken, nor by consent in, 
vacation. But treating the instrument in question as a bill’ 
of exceptions, will avail the defendant nothing, since neither 
the motion for new trial nor in arrest are incorporated 
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therein. We discover no error in the record, and, satisfied 

that there is no merit in this appeal, accordingly affirm the 

judgment, with ten per cent. damages. All concur. 
AFFIRMED, 





Toe Strate to THE Use or Ranney, ADMINISTRATOR &,, 
PLAINtiFF IN Error v. GREEN, ET. AL. 


Administrator de bonis non: PpLeapinG. in a suit by an adminis- 
trator de bonis non, the petition showed that the estate had, prior to 
his appointment, been under the charge of two administrators, and 
that the letters of one of them had been revoked, but it failed to 
show that the letters of the other had been revoked, or hig 
administration had been otherwise brought to a close. Hed, 
that this omission rendered the petition fatally defective. For 
aught that appeared, the estate was still under the charge of the 
former administrator, and plaintiff as administrator de donis nop, 
had no right to recover. 


Error to Scott Circuit Court—Hon. D. L. Hawsins Judge, 


Houck § Ranney for plaintiff in error. 


Lewis Brown for defendant in error cited, Dodson », 
Scroggs, 47 Mo. 287; State v. Matson, 38 Mo. 489; Post v, 
Caulk, 3 Mo. 35; Frye v. Kimball, 16 Mo. 9. 


Norton, J.—This is a suit brought for the use of JohnH, 
Ranney as administrator de bonis non of the estate of Har- 
riet Williams, upon the bond of defendant Green as former 
administrator of said estate. It is objected here that the 
petition is insufficient to support any judgment in favor of 

-plaintiff because it does not allege that defendant Green 
had ever been appointed administrator of said estate, and 
because it alleges that Alexander Waugh was a co-Admin- 
istrator with defendant and does not allege that the letters 
of said Waugh had ever been revoked. The petition no- 
where alleges in terms the appointment of Green as the 
administrator of Harriet Williams. It starts out by al 
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joging that defendant, in 1860, on the 30th day of May, as 
rincipal, with others as securities, naming them, executed 
and filed in the office of the judge of the probate court of 
Scott County, their bond, signed with their seals, wherein 
and whereby they acknowledged themselves held and bound 
to the state of Missouri in the sum of $2,000, for the pay- 
ment of which they bound themselves, their heirs &c., upon 
condition that said bond should be void if the said Green 
as administrator of the estate of Harriet Williams deceased 
should faithfully administer said estate as such co-adminis- 
trator, account for and pay and deliver all moneys and 
property of said estate that might come into his hands, and 

rform all other things touching his administration. As 
a breach of said bond it is alleged that said Green did not 
faithfully administer, account for and pay over all moneys 
coming to his hands, in this, that he received from his co- 
administrator of the said estate of Harriet Williams, “Al]- 
exander Waugh, the sum of $1,348.35, * * which said 
several sums of money came into his hands as co-adminis- 
trator, as. aforesaid, which he failed to acconnt for and pay 
over.” It is further alleged that Green’s letters of admin- 
istration as co-administrator, had been revoked, and that 
plaintiff, Ranney, had been appointed administrator de 
bonis non of said estate, and was entitled to receive of said 
Green the unadministered assets of said estate. Ifthe pe- 
tition alleges at all that Green was administrator of the es- 
tate of Harriet Williams, it alleges him to be only co-ad- 
ministrator with Alexander Waugh. The allegations in 
regard to the bond show that he executed it as co-admin- 
istrator. The allegation as to the first breach assigned is 
that he received from his co-administrator, Alexander- 
Waugh, $1,348.35. The allegation as to his failure to ac- 
count and pay over was as co-administrator. The pleader 
thought it necessary to allege in the petition that the let- 
ters of Green as co-administrator had been revoked by 
the proper court before the right of that court could arise 
to appoint an administrator de bonis non. What became 
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of the letters of his co-administrator ? We think it wa 
equally necessary for him to have averred that the letters 
of the co-administrator, Waugh, had been revoked, or that 
he had died, resigned or made a final settlement and beep 
discharged. None of these allegations are made, and for 
aught that appears on the facts stated, Waugh is now the 
sole administrator, the letters otf Green having been re. 
voked. A county or probate court has no power to ap. 
point an administrator de bonis non of an estate while there 
is already an acting administrator. We think that the 
petition in alleging Waugh to be co-administrator with 
Green and failing to allege the revocation of his letters, 
death, resignation or discharge by the court, shows con- 
clusively that plaintiff, as administrator de bonis non, hag 
no right to recover. State ex rel. v. Rucker, 59 Mo. 24. 
Judgment affirmed, with the concurrence of the other 
Judges. AFFIRMED. 





Tue Strate v. Dearne, APPELLANT. 


1: Murder in the first degree: Instructions: An instruction which 
authorizes a jury to find a verdict of murder in the first degree 
without finding the act of killing to have been done with deliber- 
ation or premeditation is erroneous; and the error is not cured by 
another instruction which correctly defines the offense. 

©. Drunkenness no Mitigation of Crime: The circumstance that 
defendant was drunk to insensibility at the time of committing the 
homicide, will not repel any inference of malice and premeditation 
arising from other facts in the case, or mitigate the offense to a 
crime of a less degree. 

Practice, Criminal: READING REPORTS IN PRESENCE OF THE JuRY. It 
is no error for a court, in ruling on questions presented during the 
progress of a criminal trial, to read from the reported decisions of 
the Supreme Court in the presence and hearing of the jury. Itisa 
matter of practice within the discretion of the trial court, and not 
subject to review in the appellate court. 


Appeal from Washington Circuit Court—Hon. Joun B. Ros- 
INSON, Judge. 
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~ G. I. Van Allen, for appellant, cited 3 Green. Ev. § 148; 
1 Whart. Am. Crim. Law (6 ed.) p. 41; 2 Green. Ev. § 374; 
1 Russ. Crim. (5 ed.) 7; State v. Klinger, 46 Mo. 224; Wag. 
Stat. 1046, § 47; Chouquette v. Barada, 28 Mo. 499; Saw- 
yer te Han. § St. Jo Rh. R. Co. 87 Mo. 263; State v. Cross, 


27 Mo. 334 


Joseph J. Williams, for appellant, cited State v. Mitchell, 
64 Mo. 191; State v. Mathews, 20 Mo. 55; State v. Stonum, 
62 Mo. 596; State v. Hudson, 59 Mo. 135. 


J. L. Smith, Attorney-General, for the State. 


Naprton, J.—This was an indictment for murder in the 
first degree, and the defendant was convicted and sentenced 
‘tobe hung. It is unnecessary to an understanding of the 
points of law presented that any detailed account of the 
circumstances of the affray in which the homicide was 
committed, should be given. It occurred at a dancing 
party at Cannon Mine, in Washington county, where the 
parties, both the defendant and deceased, and several of 
the witnesses, were drunk. The defendant and the person 
killed had been intimate friends and associates from child- 
hood, and no ill-feeling between them had ever been known 
to exist by any of the witnesses. There was evidence 
that the defendant had been struck on the head by a pis- 
tol and prostrated by the blow previous to the scuffle be- 
tween him and the person killed. In the course of the 
testimony of the first witness for the State, the defendant’s 
counsel asked the following question: “Do you know 
whether or not Dearing had been drinking before the 
scuffle with and stabbing of Boqnette?” This question 
was objected to, and the court sustained the objection. 
The defendant’s counsel then asked the following ques- 
tion: “State if you know whether defendant was under 
the influence of liquor and what was the condition of his 
mind at the time of the scuffle, whether from intoxication 
or otherwise?” This question was also excluded, and the 
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court, in sustaining the objection, read from the opinion of 
this court in the case of the State v. Hundley, (46 Mo. 418) 
Whilst the judge was reading the opinion, in presence and 
hearing of the jury, the defendant’s counsel objected to this 
course as improper, for the reason that it might prejudice 
the jury, and asked that the jury might be sent out, in 
charge of the sheriff, which the court refused to do. An 
exception was taken to this action of the court. In the 
fourth instruction given by the court to the jury, it is ob- 
served by the court: “that the distinction between murder 
in the first degree and murder in the second degree lies in 
the intention with which the act of killing was done, 
Where a homicide has been committed, and there was an 
intention to commit the act, then, in the absence of any 
circumstances of excuse, justification or palliation. recog. 
nized by law as sufficient, it is murder in the first degree.” 
The tenth instruction was that “if from the circumstances 
attending the killing, the weapon used, the nature and ex- 
tent of the injury inflicted and the amount of violence used, 
with all the other evidence in the case, the jury was satisfied 
. that defendant intended to kill deceased and did kill him 
with malice as before defined, then the circumstance of his 
being drunk to insensibility at the time, is not sufficient to 
repel the inference of malice and premeditation arising out 
of such evidence or to mitigate the offense from murder in 
the first degree to murder in the second degree, or any less 
offense.” 

This judgment must be reversed for the error in the 
fourth instruction, ‘which is a similar instruction to the one 
given in State v. Mitchell, 64 Mo. 191, and is in conflict with 
our decision in that case and the cases cited in that opin- 
ion. Moreover, the fact that a correct instruction in re- 
gard to murder in the first degree was given, does not cure 
the error of the fourth instruction, since it is impossible to 
conjecture which instruction the jury followed. 

The tenth instruction was substantially right and was 
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approved by this court in State v. Cross, 27 Mo. 332; and 
State v. Hundley, 46 Mo. 416. 

The questions concerning defendant’s condition in re- 
gard to intoxication were clearly inadmissable. That sub- 
ject has been already fully considered by this court, and it 
js needless to review former adjudications. The second 
question, as propounded, was also objectionable. Had the 
question been directed solely to the effect of the blow re- 
ceived, without regard to previous intoxication, no objec- 
tions to it could be made, provided the witness was calletl 
on to state the facts upon which his inferences were based. 

We see no objections tothe reading of a decision of this 
court by the circuit judge, in his decision of a motion to 
exclude evidence. This is a matter of practice, within the ; 
discretion of the judge, with which it is not our province 
to interfere. The circuit judge may decide points, pre- 
sented on the trial, in regard to the admission of testimony, 
without giving his reasons, or he may prefer to give them, 
and, to support his rulings, may read decisions of this or 
other courts. The practice either way is not a matter of 
- review in this court. 

Judgment reversed and cguse remanded. The other 
judges concur. AFFIRMED. 





ConkLtIN v. Hannipat & St. Josepn Rar~roap. Company 
APPELLANT. 


Measure of Damages for Breach of Covenant of Seizin: When 
there has been neither actual eviction nor ouster in pai, under a par- 
amount title, nominal damages only can be recovered for breach of 
a covenant of seizin. 


Appeal from Macon Circuit Court.—Hon. Joun W. Henry, 
Judge. 


James Carr for appellant. 


There was no evidence of any demand or any assertion 
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of title on the part of Macon county. The respondent was 
in possession under his deed from appellant, and time wag 
gradually and surely building him up a title; and if he had 
remained in possession, Macon county might never haye 
asserted her title, even if she had one, which is most em. 
phatically deniec, and in this way he might have acquired 
a perfect title. 

Albert F. Foster and W. H. Sears, tor respondents, eited 
Rawle on Cov. Tit. (4 ed.) 84, 235, 237; Owens v. Jackson, 9 
Cal. 322; Summers v. Dickinson, Ib. 554; Kernan v. Griffith, 
27 Cal. 87; Clarkson v. Buchanan, 53 Mo. 563; Han. § St, 
Jo. R. R. Co. v. Smith, 9 Wall. 95. 


Hoven, J.—On the 30th day of July, 1870, the defend. 
ant, for and in consideration of the sum of $305.53, sold and 
conveyed in fee to the plaintiff, Mary Conklin, wife of Dan- 
iel Conklin, forty acres of land in Macon county. Defend- 
ant covenanted that it was seized of an indefeasible estate 
in fee simple in said land, and the present action wag 
brought for an alleged breach of that covenant. The plaint- 
iff recovered judgment for $375.73, and the defendant has 
appealed. It appears from the record that in March, 1873, 
the plaintiffs surrendered without suit, the possession of 
said premises to one Austin, who claimed to own the same 
by purchase from Macon county. In order to show title in 
Macon county, testimony was offered to show that the land 
in question was swamp land, within the meaning of the act 
of Congress of September 28th, 1850, but there was no tes- 
timony tending to show that it had ever been selected as 
swamp land under the provisions of that act. The plaint- 
iffs therefore failed to show that the person to whom they 
surrendered possession, held the paramount title, and on 
the authority of Morgan v. The Han. § St. Jo. R. R. 63 Mo. 
129, their right to recover would be denied, if this were a 
suit upon the covenant of warranty. The present action, 
however, was for a breach of the covenant of seizin, and 
as the testimony was sufficient to show that the land im 
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question was excepted from the grant made to the defend- 
ant by the act of June 10, 1852, under which it claimed 
title, and there was consequently a breach of that covenant, 
the plaintiff was entitled to recover; but as the possession 
of the land passed, with the deed, to the plaintiffs, in the 
absence of testimony showing either actual eviction or ous- 
ter in pais, their recovery must be limited to nominal dam- 
ages. Collier v. Gamble, 10 Mo. 466; Dickson v. Desire’s 
adm’r, 23 Mo. 151; Cockrell v. Proctor, et al. supra, p. 41. 
The judgment of the circuit court will therefore be reversed 
and the cause remanded. The other judges concur, except 


Judge Henry, not sitting. 
REVERSED. 





CLARK v. Buttock, APPELLANT. 


. Practice: Britt or Exceprions. The Supreme Court can notice 
nothing contained in a bill of exceptions not filed during the term 
of the court at which it is taken, unless the filing after the term be 
by consent of parties entered of record. 

REMITTITUR. Where the plaintiff desired a remittitur en- 
tered for the amount in excess of that claimed in his petition, and 
this excess was the only error in the record, the judgment of the 
lower court, modified by the desired entry, was affirmed ; but it 
wes held that plaintiff must pay the costs of the appeal. 


Appeal from Cass Circuit Court—Hon. Foster P. Watant, 
Judge. 


Boggess § Cravens for appellant. 


James Armstrong for respondent. 


Suerwoop, C. J.—The bill of exceptions, in order to 
become a part of the record, must be filed “during the 
term of the court, at which it is taken and not after,” (W. 
8.1043, section 28; Id. 1044, section 31; Fulkerson v. Houts, 
55 Mo. 301, and cas. cit.,) unless by consent of partics 
entered of record, it be filed at a subsequent period and 
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within the time thus agreed upon, (Mentzing v. P. R. RB. 0) 
64 Mo. 25, and cas. cit.) Neither the rule in its statutory 
strictness, nor as relaxed by the decisions above noted hay. 
ing been complied with, we can notice nothing which the 
bill of exceptions, so called, contains. And as the only 
error arising on the record proper, will be cured by a 
remittitur, which the plaintiff desires entered for the excegs 
of recovery on one of the counts of his petition, the judg. 
ment of the lower court, modified by the desired entry, 
will be affirmed; but the plaintiff must pay the costs of 
this appeal. Miller v. Hardin, 64 Mo. 545. All concur, 

AFFIRMED, 





CraAtG ET AL. V. SMITH ET AL., APPELLANTS, 


1. Practice, Civil: morion TO VACATE JUDGMENT FOR WANT OF JURIS- 
DICTION: ERROR CORAM NOBIS: ABUSE OF DISCRETION OF TRIAL Court, 
A motion to vacate and set aside a judgment on the ground that, 
at the time of its rendition, the court had no jurisdiction of defen- 
dant’s person, may be regarded in the nature of a writ of error 
coram nobis, or as warranted by the statute authorizing a motion 
for this purpose to be filed within three years after the rendition of 
the judgment. If on the trial of such a motion, no evidence is 
given, tending to show either service of the writ or the appearance 
of the defendent, personally, or by an authorized attorney, but, on 
the contrary, it appears, affirmatively, from the return of the officer 
that the defendant was not served with notice, and from the eyi- 
dence of,the attorneys who were employed by the other defendants, 
and who had filed an answer for the defendants without specifying 
which of the defendants they represented, that they had never 
been employed as attorneys by the defendant seeking to set aside 
the judgment, this court will reverse the judgment, as it is clear 
that the discretion of the trial court has been abused. 


Appeal from Buchanan Circuit Court—Hon. Jos. P. Gross, 
Judge. 


L. E. Carter for appellant. 


The motion to vacate the judgment was the proper pro- 
ceeding and should have been sustained, and the record 
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thereby cured of its falsity. Wag. Stat. vol. 2, p. 1062 § 
26, p. 1034 § 6, p. 1037 § 23; 2 Tidds Practice, 1191, 1136. 
Powell v. Gott, 138 Mo. 458; Gott v. Powell, 41. Mo. 416; 
Downing v. Still, 43 Mo. 809; Ex-parte Toney, 11 Mo. 663; 
De Laney v. Brownell, 4 Johnson 136; Denton v. Noyes, 6 
Johnson 295; Critchfield v. Porter, 3 Ohio 518; Warren v. 
Lusk, 16 Mo. 102; Byelow v. Saunders, 22 Barb. 147; 
Kasson v. Mills, 8 Howard Pr. R. 377; Beebe v. Roberts, 3 
E. D. Smith 195; Williams v. Wheeler, 8 Abbott 116, 


J. D. Strong for respondent. 


No point is made as to the mode adopted by appellant, 
whether by motion or bill in equity; therefore the cases 
cited by him are wholly irrelevant. The court, at hearing 
of the motion, sat as a jury to try a question of fact and 
found that appellant did appear by attorney. The plead- 
ings showed appearance by appellant. If there had been 
no appearance, the judgment would have been erroneous. 
This court will not interfere with the discretion exercised 
by the court below in refusing to vacate its solemn judg- 
ment, unless it can clearly see that the discretion has been 
been abused. Christy’s Admr.v. Myers, 21 Mo. 112; Pom- 
eroy v. Betis, 31 Mo. 419; Cov. Mut. Life Ins. Co. v. Clover, 
36 Mo. 392. 


Norton, J.—At the September term, 1874, of the Bu- 
chanan Circuit Court, plaintiffs dismissed their suit as to 
defendant Howard, and took judgment against Smith and 
Van Camp for $838.85. At the July term, 1875, of said 
court, defendant Van Camp filed his motion to vacate and 
set aside said judgment, because at the time of its rendi- 
tion, the said court had no jurisdiction of the person of 
the said Van Camp. This motion was overruled, and to 
correct the alleged error of the trial court in this respect, 
defendant has appealed to this court. In support of his 
motion defendant offered in evidence the following return 
of the sheriff, viz: “Served the within writ and petition 
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by delivering a copy of each to 8S. M. Howard, and by 
delivering a copy of the writ to Wm. H. Smith; A. W, 
Van Camp not found in Buchanan county, Missouri. May 
29, 1869.” In further support of the motion, defendant 
offered the evidence of T. A. Green and H. M. Vories to 
the effect, that they were attorneys for defendants Smith 
and Howard, that an answer was prepared and filed by 
Green for the defendants, without specifying which of the 
defendants he represented ; that neither Green nor Vories 
had ever been employed by Van Camp or authorized to file 
answer or enter appearance for him, and that, in point of 
fact, they never did file an answer for him or enter his 
appearance. 

The motion to vacate and set aside the judgment for 
the alleged irregularity or error in fact in the rendition of 
it, may be regarded as in the nature of a writ of error 
coram nobis, or as warranted under the provision of our 
statute authorizing a motion for that purpose to be filed 
within three years after such judgment was rendered, 
The counsel for plaintiffs make no point that the court 
had no power to determine the question raised on the 
motion, but concede that the motion to vacate was a proper 
proceeding to bring the matter before the court. It is 
however insisted that,as the court on the evidence deter- 
mined the question involved and overruled the motion, 
such determination cannot be reviewed here on the evi- 
ence. If, on the trial of the motion, there had been any 
evidence tending to show either service of process on Van 
Camp or an appearance either by him or an authorized 
attorney, we would not be justified in interfering with the 
judgment. On the trial of the motion, there was not only 
no evidence tending to prove either service of the writ or 
the appearance of the defendant, but, on the contrary, it 
affirmatively appears from the return of ‘he officer that 
defendant was not served, and it further appears from the 
evidence of Green and Vories the attorneys who appeared 
for the defendants and filed answer, that they had never 
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been employed as attorneys in the case by Van Camp or 
any one for him, but only for the two defendants Howard 
' and Smith who had been served with process. While this 
court will not interfere with the discretion of the trial 
court in refusing to vacate and set aside a judgment where 
there is a conflict of evidence, it will do so when the evi- 
dence is all on one side and it is clear that the discretion 
has been abused. We think the judgment should be 
reversed and the cause remanded, the other judges con- 


curring. 
REVERSED. 





Jounson v. St. Louis Dispatcu Company, APPELLANT. 


Libel: CHARGE OF GRAND LARCENY. To publish of one, that he 
had disgraced the office he had filled, that he had been accused of 
stealing a horse, that he had sued the persons so accusing him, and 
that a jury had found for the defendants, obviously imputes the 
crime of grand larceny to the person of whom the publication is 
made. 

REPETITION OF CHARGE MADE BY ANOTHER. Where one hears 
another make a charge which he repeats, he will not be exempt 
from liability, unless at the time of repeating the words, he affords 
the person of whom the charge is made a cause of action against 
the original author. 

PUBLISHING CORPORATION. A publishing corporation is 
liable for publishing a libel. 


Appeal from St. Louis Court of Appeals. The case will be 
found reported in 2 Mo. App. Rep. 565. 


Marshall § Barclay for appellant. 
Lee § Adams and Henderson § Shields for respondent. 


Henry, J.—This was a suit commenced in the circuit 
court of St. Louis county to recover damages for an alleged 
libel, published in the St. Louis Dispatch, a newspaper 

85 
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owned and published in the city of St. Louis. The follow. ~ 
ing was the publication : 

“Then there was H. B. Johnson, who disgraced the of. 
fice now filled by H. Clay Ewing. He was once accused of 
stealing a stud horse in Lafayette county. He sued the 
party of accusers, and at the trial, where four federal office. 
holders made a part of the jury, a verdict was brought ip 
for the defendant.” 

There was a demurrer to the petition on the ground 
that it did not state facts sufficient to constitute a cause of 
action, and the point relied upon was that the foregoing 
publication did not charge a criminal offense. The demir. 
rer was sustained at special term. On appeal to general 
term the judgment was reversed, from which defendant ap. 
pealed to the Court of Appeals, where the judgment of the 
general term was affirmed, and defendant prosecuted an ap- 
peal to this court. ; 

That the publication imputed the crime of grand lar. 
ceny to the defendant is clear. That is the obvious import 
1. umet: Charge Of the language. In Button v. Heyward, 8 Mod, 

ofgrand larceny. 94. Pratt, C. J., said, “ We are to understand 
words in the same sense as the hearers understand them, 
but when words stand indifferent and are equally liable to 
two distinct interpretations, we ought to construe them in 
mitiori sensu, but we will never make any exposition against 
the plain, natural import of the words.” In The King +. 
Watson et al., 2T. R. 199, Mr. Justice Buller said: “ upon 
occasions of this sort I have never adopted any other rule 
than that frequently stated by Lord Mansfield to juries, de- 
siring them to read the paper stated to be a libel and say 
whether in their minds it conveys the sense imputed.” The 
language here was but a publication to the world that 
plaintiff had been accused of stealing a horse and that he ~ 
instituted a suit to recover damages for slander and that the 
jury found him guilty by finding a verdict for defendant. 
It alleges that plaintiff has disgraced the office he had filled. 
How? He was accused of stealing a stud horse in Lafay- 
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ette county, and sued for damages, and, on a trial by jury, 
their verdict was for the defendant. What is the inference 
which men of common understanding would draw from the 
language’ Clearly that plaintiff had stolen the horse. 
Those good citizens who read the publication and believed 
it to be true, would have shunned the plaintiff as one tainted 
with an infamous crime. If such language be not actiona- 
ble, a newspaper may libel a man with impunity. In Delany 
v. Jones, 4 East P. C. 191, the publication was as follows : 

“This 1s to request that if any printer or other person 
ean ascertain that James Delany, Esq., some years since re- 
siding at Cork, late lieutenant in the North Lincoln Mil- 
itia, was married previous to nine o’clock in the morning 
of the tenth of August, 1799, they will give notice &c., and 
receive the reward.” Lord Ellenborough left it to the jury 
to say whether the advertisement imputed a charge ot 
bigamy to the plaintiff. ‘The stereotyped formulas of slan- 
der, “they say,” “it is said,” “it is generally believed,” 
are about as effectual modes of blasting reputation as 
distinctly and directly to charge the crime. 

That one heard another make the charge which he re- 
peats, will not screen him unless at the time of repeating 
2. —; repetition the words, he affords the plaintiff a cause of 

of charge made ° : — ° 

by another action against the original author. Starkie 
on Slander, 69. For instance, where defendant said, “A 
woman told me that she heard one say that Meggs, his 
wife, had poisoned Griffin, her first husband, in a mess of 
milk,” it was held actionable. Putting the charge in an 
interrogative form, will not avail the defendant. The words 
“Did you hear that J. 8. is guilty of treason?” were held 
actionable, as directly imputing to J. S. the crime of trea- 
son. We shall not extend these remarks, but adopt the 
opinion of the Court of Appeals in this case as a very clear 
and satisfactory statement of the law. The press should 
not, and under our constitution cannot, be muzzled. Too 
much cannot be said in its praise for the good it has accom- 
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plished in the world. The utmost latitude consistent with | 
the rights of others should be given it to criticise the cop. 
duct both of public men and private citizens, but the peace 
and good order of society demand that it be kept within 
the bounds of legitimate criticism. “A newspaper pro. 
prietor (says Townshend, in his work on slander and libel, 
page 348,) is not privileged as such in the dissemination of 
news, but is liable for what he publishes in the same map. 
ner as any other individual.” 

We think that there can be no doubt that a publishing 
corporation is liable in an action for a libel. As remarked 
Py . publish- Dy the Court of Appeals in this case, “if the 

ing corporation. contrary were the law, there would be almost 
perfect immunity for the newspaper press, most of the 
large newspapers in the world being the property of cor. 
porations.” Gillet v. Mo. Valley R. R. Co. 55 Mo. 815, (over- 
ruling Child v. The Bank of the State of Missouri,) cited by 
the Court of Appeals, fully sustains the views of that court 
on this subject. All concurring, the judgment of the Court 
of Appeals is affirmed and the cause remanded to the Cir- 
cuit Court of St. Louis, in which it originated. 
' AFFIRMED, 





Cooper, APPELLANT v. SULLIVAN CoUNTY ET AL. 


The State ex rel. ete. v. The County Court of Sullivan 
County, 51 Mo. 522, Affirmed. . 
County Subscription to Stock of Railroad Company: ke- 
SCISSION OF ORDER OF SUBSCRIPTION: RECITALS. .Where a county 
court makes an order for the subscription of stock to a railroad 
company, upon condition, that the road shali be built withins 
specified time; Held, that it is in the power of the county court, 
by a subsequent order, to suspend the delivery of bonds of the 
county, issued in payment of the subscription, and remaining in the 
hands of a trustee, when it appears that the road has not been built 
within the time specified; the recitals in the order, however, like 
any other declarations made by one party to a contract, do not con- 
clude the other party. 
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Appeal from Sullivan Cireuit Court.—Hon. R. A. DeBott, 
Judge. 


This is a proceeding to enjoin the delivery of certain 
ponds of Sullivan county, held in escrow by McCullough, 
one of the defendants, and to be delivered by him to the St. 
Joseph and Iowa Railroad Company, or its successor, the 
Burlington and Southwestern Company, upon compliance 
by the company with the terms of a subscription made by 
the county court. The order of subscription and the other 
facts upon which this application is based, will be found 
fully stated in the case ot the State ex rel. v. Sullivan County 
Court, 51 Mo. 522. The question of the forfeiture of the 
charter of the St. Joseph & Iowa Railroad Company by 
non-user or otherwise was not made in that case. 


B. . Vineyard and A. fH. Vories for appellant 


1. Ifthe order ot the subscription of May 1, 1871, had 
any force at all, 1t was made upon condition that the road 
should be commenced in six months ana finished through 
the county in twenty-one months, and upon the condition 
that, if not so commenced and finished, the order making 
the subscription of stock might be set aside and rescinded 
by the county court. The railroad company having failed 
to finish the road in the twenty-one months after it was 
commenced, the county court had authority, by virtue of 
the contract between the parties, to annul its obligations to 
the company, which it did by the order of July 5, 1873. 
The evidence at the trial of this cause showed that, at the 
time this order was made, more than twenty-one months 
had passed, and still the railroad was not finished through 
the county. So far as the bonds of the county still in the 
hands of the trustee are concerned, the validity of the ac- 
tion of the county court in its order of July 5th, 1873, can- 
not be questioned. 2 Parsons on Contracts, 677-8-9 and 
680, and notes (6 Ed). Chitty on Contracts 461, 625, 741, 
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742. Maloney v. Malcolm, 31 Mo. 45. Pierce on American — 
R. R. Law p. 75. 


Alex. W. Mullins and Geo. W. Easley for respondent, 


Napton, J.—This case originated in the circuit court of 
Sullivan county, in April, 1872. After the decision of the 
case of the State on the relation of the St. Jo. § I. R. R. Cp, 
v. Sullivan county, by this court at the February term 1873, 
an amended petition was filed on April 7th, 1873 the object 
of which was to restrain the receiver, McCullough, from 
paying over certain bonds alleged to be remaining in his 
hands, to the Burlington & South Western R. R. Co. 

Nearly all the questions presented by the pleadings and 
the evidence in this case were decided by this court in the 
cue sratk ex ner. ©28¢ above referred to (51. Mo. 522) when 

Ere. V. Tur cou. this court affirmed the action of the circuit 

to Soe court in issuing a mandamus compelling the 

— delivery of these bonds to McCullough. The 
subscription of May Ist, 1871, on the part of Sullivan coun- 
ty to the St. Jo. & I. R. R. Co., for a branch of said road, 
which was transferred to the Burlington & South Western 
R. R. Co. was held to be binding on the county, and it 
was also necessarily decided that the charter of the St. Jo. 
& I. R. R. Co. of 1857, had not been forfeited by non-user . 
or otherwise. The fact that a previous subscription had 
been made by the same county court to the Quincy, Mis- 
souri and Pacific R. R. Co., of two hundred thousand dol- 
lars, was also considered by this court and the objections 
based on it disposed of. 

The order of the county court in 1873, purporting to 
rescind the order of May Ist, 1871, was made some months 
iti mn Te the decision of this court, in the case 

TION To stocK OF above referred to. The validity of that order 
xy: Rescission of really presents the only question left for our 
ene determination. The points determined by 
this court in February, 1873 are not open to re-examin& 
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tion, since, on the faith of this adjudication, all parties to 
the transaction acted. But there can be no doubt of the 
power of the county court under this contract to declare a 
forfeiture of it, if the facts upon which the forfeiture was 
declared justified it. The recital in that order that the road 
had not been built according to the terms of the contract 
within the time prescribed, like any other declaration made 
by one party toa contract, does not conclude the other 
party. But there was evidence aliunde in this case to show 
that so far as it related to the question of time, the road had 
not been built within the time specified in the terms of the 
original subscription, and the county court therefore was 
justified in suspending the delivery of the bonds still 
remaining in the hands of the receiver. What effect this 
delay might have on the rights of the parties would depend 
on circumstances, of which we have no evidence in this ree- 
ord. There was ground for the interposition of the court, 
and we shall therefore reverse the judgment and remand 


the case. The other judges concur. 


REVERSED. 


Lemiy Er AL. Vv. Tue La Granag, Iron anp Steet Company, 
PLAINTIFF IN Error. 


Mechanic’s Lien: MATERIALS FURNISHED SEVERAL BUILDINGS: DE- 
SCRIPTION OF PROPERTY TO BE CHARGED. A claim for a mechanic’s 
lien for materials furnished towards the construction of two build- 
ings described them as “situated on that part of North La Grange 
* * * known as blocks 3 and 4, owned by” defendant. One of 
the buildings was erected on block 3, and the other on several of 
the lots which constituted block 4, and the blocks were separated 
by a street. Held, that the claim was bad for uncertainty—Ist, 
because it failed to show what materials went into each building ; 

, 2d, because it failed to show on which block or lots the buildings 
were respectively situated; and this conclusion is not altered by 
the fact that the two buildings together constituted one establish- 
ment for manufacturing purposes. 
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Error to Lewis Cireuit Court—Hon. E. V. Wiison, Judge, 


Glover § Shepley with Lee § Adams for plaintiff in error, 
Dryden & Dryden for defendant in error. 


The buildings, though physically disconnected and each 
on a separate block of ground, were erected at the same 
time, by one and the same owner, and both designed and 
essentially necessary for the accomplishment of a common 
end, to wit: the production of steel rails; neither building 
would be of any use without the other. We respectfully 
submit whether this unity of end and design of the build. 
ings ought not to be held a sufficient ground to distinguish 
the case at bar from Fitzgerald v. Thomas. 


Suerwoop, C. J.—Action to enforce mechanic’s lien for 
material furnished, resulting in judgment for plaintiffs, 
The case hinges upon the sufliciency of the lien paper filed 
by them in attempted compliance with the statute. That 
paper describes the property sought to be charged, as: 
“One brick building fora rail mill, which is about two 
hundred and twenty-five feet long, ninety feet wide and 
twenty-six feet high; also, one brick building for a pud- 
dle mill, which is about two hundred feet long, seventy 
feet wide and twenty-six feet high; which buildings are 
situated in that part of North LaGrange, in the county of 
Lewis and State of Missouri, known as blocks numbered 
three and four, (3 & 4,) owned by the LaGrange Iron and 
Steel Company, a corporation.” The agreed statement of 
facts show that blocks three and four are separated by 
Clay street; that the rail mill is built on the former, and 


the puddle mill on the latter; that these blocks consist of’ 


ten lots each, with an alley through the centre; that the 
rail mill is located on portions of all the lots in block three 
and extending across the alley, and that the puddle mill is 
similarly situated on block four, except that not being so 
long, that mill is not located on two of the northernmost 


eS 
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lots of that block. It is obvious that from the lien paper 
it is not possible to determine on what lot or lots or on 
what block either the rail mill or the puddle mill is situate, 
nor whether each building is located on both blocks, nor 
what proportion of the mateyial entered into the construc- 
tion of each particular building. These are fatal defects. 
The necessity for certainty in these particulars was fully 
discussed and passed upon by us heretofore, (Fitzpatrick 
v. Thomas, 61st Mo. 512, and cas. cit.) and we adhere to 
the conclusion then reached. Nor can we see that the 
common design, to wit: the production of steel rails, 
which prompted the erection of both buildings, can at all 
alter the legal complexion of this case, or distinguish it in 
principle from our former adjudicated cases. 

Judgment reversed and cause remanded. All concur. 

REVERSED. 


THe Strate v. Puritan, APPELLANT 


Crime: StOOTING AT A PERSON, INDICTMENT FoR. An indictment for 
shooting at a person is good, if it charges the offense in the lan- 
guage of the statute (Wag. Stat. 449, 229). It need not allege an 
assault. 


Appeal from Stoddard Circuit Court—Hon. R. P. Owen, 
Judge. 


&. M. Chapman, for appellant, cited Const. U. 8. 6th 
amendment; Const. Mo. § 18 of Bill of Rights; Bishop’s 
Stat. Crimes §§ 370, 374; 1 Bishop Crim. Proceed. (2 Ed.) 
§$§ 77, 78, 593 et seq; State v. Stubblefield, 32 Mo. 563; Beas- 
ley v. State, 18 Ala. 535; Commonwealth v. Stout, 7 B. 
Monroe 247; 1 Bishop Crim. Proceed. (2 Ed.) § 598 and 
note; Bryan v. State, 45 Ala. 86; State v. Comfort, 5 Mo. 
857; State v. Harris, 34 Mo. 347; State v. Vaughan, 26 Mo. 
29; State v. Chandler, 24 Mo. 871; Wag. Stat. 445 § 1, 449 
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§ 32; Lester v. State9 Mo. 658; State v. Johnston, 11 Tex, 
22; Trexler v. State, 19 Ala. 21: Rex v. Holt, 7 C. and P, 
518; Van Valkenberg v. State, 11 Ohio 405; Smith v. State, 
12 Ohio St. 469; Robinson v. Commonweatth, 16 B. Monroe 


609. 
J. L. Smith, Attorney General, for the State. 


The indictment is founded on section 29, page 449, Wag. 
ner’s Statutes, and the offense charged is shooting at one 
Peter White. The statute, it will be seen, comprises two 
classes of offenses First, shooting at or stabbing another 
with a deadly weapon, with intent to kill, etc., and second, 
assaulting or beating another with a deadly weapon, ete, 
with intent to kill, ete. The word assault in the statute 
refers only to the latter class, and if it is necessary in the 
indictment, it must be so on common law principles and 
not because it is embraced in the statutory description of 
the offense. That it is not necessary seems clear from the 
authorities. State v. Comfort, 5 Mo. 357; Reed v. State, 8 
Ind. 200; 7 C. and P. 518; 2 Arch. Crim. Prac. and Plead. 
(7 Ed.) pp. 20, 25, 28; 2 Whart. Pree. (3 Ed.) 245; 2 Bish. 
Crim. Proceed. §§ 643, 644 et seq. 


Norton; J.—The only point for consideration in this 
case is the sufficiency of the indictment. The indictment 
charges that defendant, on &c., at &c., “ wilfully, feloni- 
ously, on purpose, and of his malice aforethought, unlaw- 
fully did shoot at one Peter White, with a pistol, which 
said pistol was then and there a deadly weapon, and loaded 
and charged with gunpowder and leaden bullets, with 
intent then and there the said Peter White wilfully, felo- 
niously, on purpose and of his malice aforethought to kill 
and murder,” &c. 

The indictment is framed under sec 29, 1 Wag. Stat., 
449, which provides “that every person who shall, on pur- 
pose and of malice aforethought, shoot at or stab another, 
or assault or beat back another with a deadly weapon, 
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or by any other means likely to produce death or great 
bodily harm, with intent to kill,” &., such person “shall 
be punished by imp.:sonment in the penitentiary not ex- 
ceeding ten years.” 

The only objection urged against the indictment is that 
it does not allege an assault. We think that this objection 
js not well taken. The indictment follows not only the 
form as laid down in 2 Arch, Crim. Prac., see 14, but uses 
the language of the statute defining the offense. No ex- 
ceptions were taken to the instructions, nor do we perceive 
any error, either in them or in the record of the case. The 
judgment will therefore be affirmed, in which the other 
judges concur. AFFIRMED. 


LAMBERT v. HarrsHoRNE, APPELLANT. 


» Measure of Damages  cONTRACT OF HIRING: INSTRUCTION. In 
an action by a servant against his master for wrongful discharge 
brought before the expiration of the term, the general rule is that 
the measure of damages cannot exceed the contract price, but 
where the verdict was for a sum far below the contract price for 
the remainder of the term, and less than the testimony showed the 
plaintiff was entitled to recover; Held, that defendant was not 
prejudiced by an instruction naming, as the limit of damages, an 
amount exceeding what would have been due to the plaintiff at the 
end of the term, at the contract price, if the contract had not been 
broken. 

DE MINIMIS NON CURAT LEX. Though it did not appear to 
the court that the expense incurred by plaintiff in moving to the 
place where he had engaged to labor was, in this case, a proper 
item of damages, nor that the expense incurred in returning to his 
former residence could be proved, not having been alleged as special 
damages, yet, as these sums were inconsiderable and appeared 
not to have been taken into account by the jury in determining the 
amount of their verdict; Held, that the judgment would not be 
reversed for error committed in admitting testimony as to the 
amount of these expenses. 


Appeal from Linn Court of Common Pleas. Lon. Tsomas 
Wuitaker, Judge. 
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Ell Torrance, for appellant, cited 2 Greenleaf Ev. $8 254 
256; Henschen v. O’ Bannon, 56 Mo. 289; Otto v. Bent, 48 
Mo. 23: Buel v. St. Louis Transfer Co., 45 Mo. 562. 


George W. Easley and A. W. Mullins, for respondent, 
cited Clements v. Maloney, 55 Mo. 358; Sears v. Wall,49 Mo, 
359; Budd v. Hoffheimer, 52 Mo. 297; Ream v. Watkins,27 
Mo. 518. 


Hoveu, J.—This was an action brought by the plaintiff 
against the defendant for an alleged breach of a contract 
of hiring and service for the period of one year, occasioned 
by the wrongful dismissal of the plaintiff. 

It is agreed that the defendant hired the plaintiff as en. 
gineer for his mill, on the 28th day of August, 1873, at 
forty dollars per month, and discharged him on the 28th 
day of December, 1873, and paid him in full to that date, 
but the testimony was conflicting as to the length of time 
for which he was hired; the plaintiff’s witnesses and the 
plaintiff himself testifying that the hiring was for one year, 
while the defendant and his witnesses testified that the hir- 
ing was from month to month. It appears that in Febru- 
ary or March, 1874, the plaintiff obtained other employment 
at vnirty dollars per month which continued until the fol- 
lowing August when he received forty dollars per month. 
Ividence was admitted, against the objections of the de- 
fendant, of the expenses incurred by the plaintiff in moving 
from Linneus to Meadville, where he engaged to render serv- 
ice, amounting to $2.50, and the expenses incurred in moving 
back to Linneus after he was discharged. There was 4 
verdict and judgment for the plaintiff for the sum of one 
hundred dollars, and the defendant has brought the case 
here by appeal. 

The question whether the plaintiff was wrongfully dis- 
discharged was properly submitted to the jury, and the on- 
1. measure or LY question which it is necessary for us to 

DAMAGES: Con- notice is as to the measure of damages. The 


tract of hiring: 
custrustion. instruction on this subject was as follows: 
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=: 
«If the jury find for the plaintiff, they should assess his 
damages at such sum as they may believe from the evi- 
dence he has sustained, not exceeding the amount of three 
hundred and fifty dollars.” This was the amount stated 
jin the ad damnum clause of the petition. This suit was 
brought on the 17th day of January, 1874, before the ex- 
piration of the term for which the plaintift alleges he was 
employed. In an action for wrongful discharge brought 
before the expiration of the term, the general rule is that 
the measure of damages cannot exceed the contract price; 
neither is it necessarily the full contract price, for, as stated 
in Ream v. Watkins, 27 Mo. 516, a plaintiff may, after his 
dismissal, sue and recover a judgment and then obtain em- 
ployment elsewhere, and receive for the residue of the term 
as much or more than by the broken contract he would 
have been entitled to if he had served his time out. The 
amount named in the instruction exceeded what would 
have been due the plaintiff at the contract price, at the end 
of the year by thirty dollars. But itis manifest that this in- 
2——: Demim- struction did not prejudice the defendant, as 

mis non curat . ° . 

lex. the verdict of the jury was not for the full 
amount named therein, but only for one hundred dollars, a 
sum far below the contract price for the remainder of the 
year, and less, indeed, than the testimony shows the plain- 
tiff was entitled to recover, conceding that he was entitled 
to recover anything. The expense incurred by the plain- 
tiffin moving to Meadville, where the plaintiff engaged to 
labor, does not appear to be, in this case, a proper item of 
damages, and the expense of moving from Meadville was 
not specially pleaded. It seems patent to us from the 
amount of the verdict, that neither of these inconsiderable 
sums were considered by the jury in determining the 
amount which the plaintiff was entitled to recover, and 
even if they had been, we do not think a more appropriate 
case than this could be found to which to apply the ancient 
maxim, De minimis non curat lex. Finding no error in the 
record materially affecting the merits of the action, and 
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believing the amount of the verdict fully justified by the 
testimony, we do not feel at liberty to reverse the judgment 
for the errors complained of. The judgment is affirmed, 


The other judges concur. 
AFFIRMED, 





Meap v. Brown, APPELLANT. 


Practice: UNITING DISTINCT CAUSES OF ACTION: WAIVER. Where 
no objection is taken, either by demurrer or answer, to a petition 
on the ground that it unites two distinct causes of action, one against 
one defendant and the other against the remaining defendants, the 
objection will be deemed to be waived. 

PARTITION: JUDGMENT NUNC PRO TUNC. Where the order 
approving the report of commissioners in partition, although in- 
formal, taken in connection with the report itself, affords sufficient 
data, there is no error in the entry, at a subsequent term, ofa 
judgment nunc pro tunc, ratifying and giving effect to the report. 


FAILURE TO SUGGEST MARRIAGE OF A PARTY. Where the 
failure to suggest the marriage of a female defendant, occurring 
after the suit is brought, and to bringin the husband as a party to 
the suit, can in nowise imperil the interests or affect the rights of 
a co-defendant, the Supreme Court will not, at his instance, reverse 
the judgment for this irregularity. 


Appeal from the Cass Circuit Court.——Hon. Foster P, 
Wricut, Judge. 


Hall § Givan and R. O. Boggess for appellant. 


Ist. The judgment was rendered against a married 
woman and was, therefore, irregular and void. St. Louis 
v. Bernoudy, 43 Mo. 552; Higgins v. Peltzer, 49 Mo. 152; 
Caldwell v. Stephens, 57 Mo. 589; Werneck v. Wood, 58 Mo, 
352; Hunt v. Thompson, 61 Mo. 148. 

2nd. Such judgment being irregular and void as to 
one of the defendants, is irregular and void as to all, and 
might even be disregarded by the plaintiff. Rush v. Rush, 
19 Mo. 441; Randall v. Wilson, 24 Mo. 76; Smith v. Rol- 
lins, 25 Mo. 408; Pomeroy v. Betts, 31 Mo. 419; Cov. Mut. 
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Life Ins. Co. v. Clover, 36 Mo. 392; Goode v. Crow, 51 
Mo. 212; Dicker v. Lidwell, 4 Cent. Law J. 142; Dailey v. 
McGinnis, 57 Mo. 362. 

8d. No facts appear of record in this case which would 
authorize the judgment nune protunc, rendered by the court 
below: Saxton v. Smith, 50 Mo. 490; Turner v. Christy, 50 
Mo. 145; Gibson v. Chouteau, 45 Mo. 171; Dunn v. Raley, 
58 Mo. 134; Jones v. Hart, 60 Mo. 351. 

4th. The petition contains two distinct causes of ac- 
tion, one of which affects only the appellant, the other only 
affects the other defendants. Where different causes of 
action are joined in the same petition, they must affect all 
the parties to the action. Liney v. Martin, 29 Mo. 29; 
Wag. Stat. p. 1012, Sec. 2; McCoy v. Yager, 34 Mo. 134; 
Doan v. Holly, 25 Mo. 357; Clark v. Han. & St. Jo. R. R. 
86 Mo. 202; Hoagland v. Han. § St. Jo. R. 2. 39 Mo. 451; 
House v. Lowell, 45 Mo. 381. 


Suerwoop, C. J.—Plaintiff, the widow of one Reuben 
Mead, sues for assignment and admeasurement of dower 
in two hundred acres of land, one hundred of which had 
been conveyed to Brown anterior to her husband’s death, 
the residue descending to the decedent’s children, who, 
together with Brown, were joined as parties defendant. 
Plaintiff had judgment, to reverse which defendant Brown 
alone appeals. 

I. It is objected that this suit unites two distinct causes 
of action: one against Brown only, the other against the 
1. practice; unit- children and heirs at law of the deceased 

ing distinct ° as 

causes of action. husband. In respect of this, it is to be 
observed that no objection being taken thereto, either by 
demurrer or answer, the objection must be deemed as 
waived, (2 Wag. Stat. 1015, § 10); Dailey v. Houston, 58 
Mo. 361; Pomeroy v. Benton, 57 Mo. 531, (loc. cit. 550.) 
and cas. cit.; Pacific R. R. Co. v. Watson, 61 Mo. 57 and 
cas. cit.; consequently the objection comes too late when 
offered, for the first time, by motion in arrest. 
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If. There was no error in entering at a subsequent 
term the judgment nune pro tunc, which ratified and effec. 
2. aa Partition : uated the report of the commissioners; and 

judgment. the order approving the report although ip. 
formal, taken in connection with the report itself, afforded 
ample basis whereon to build the amended entry. 

ItI. One question only remains for discussion. It jg 
insisted that defendant Brown’s motion should have pre- 
8. —: failure to vailed and the judgment have been set aside 


suggest marriage p ° 
of a party. on the ground of irregularity, for that after 


suit brought and before the making of the interlocutory . _ 


order appointing commissioners to assign and admeasure 
the plaintiff’s dower, Louisa C. Mead, one of the defend. 
ants, intermarried with one Richard Woodell, which fact 
was established by testimony and admitted by the plaintiff, 
No one is complaining of the ruling of the lower court in 
this regard, but Brown. No doubt it would better have 
comported with regularity to have suggested the marriage 
of Louisa C. Mead, and had her husband made also a party 
defendant by appropriate procedure. But in what way are 
Brown’s rights predjudicially affected? The suggestion 
or the non-suggestion of the marriage, the bringing into 
the suit of the husband Woodel, or the absolute failure te 
do so, could in no ways imperil his interests or affect his 
rights. The report of the commissioners and the judgment 
of the court would doubtless have been the same, whether 
the husband were joined as party defendant or not. 
Looking at the matter in this light, we do not feel at 
liberty to reverse the judgment upon a bare technicality, 
and this is especially so when we reflect on, and bear in 
mind, two statutory mandates,—the one commanding 4 
“ disregard of any error or defect in the pleadings and pro- 
ceedings which shall not affect the substantial rights of the 
adverse party” (§ 5, 2 Wag. Stat. p. 1034.); the other for- 
bidding this court to “reverse the judgment of any court, 
unless it shall believe that error was committed by such 
court against the appellant or plaintiff in error and mate 
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rially affecting the merits of the action” (2 W. 8. p. 1067. 
¢ 33.) Obeying these mandates, we aflirm the judgment. 
All concur. AFFIRMED. 





Lusk v. Briscoz, APPELLANT. 


. Partition Sale: suerirr: pamaces. It is the duty of the sheriff 
to execute and deliver to the purchaser at a partition sale, who 
has paid to him the purchase price, a deed conveying the interest 
of the parties in the partition proceeding, and his refusal to ex- 
ecute the deed under sucn circumstances will render him liable to 
an action by the purchaser; but, in such action, unless special 
damages be alleged and proved, the recovery should be nominal 
only. 

. Case Adjudged. Where a sheriff advertises and sells an entire 
tract of land under an order of sale made by the court in a parti- 
tion suit, which only empowers him to-sell the half of said tract, 
and the fact of such sale is reported by him to the court, and the 
purchaser pays to him the full purchase price for the entire tract 
without knowledge of his want of authority, the purchaser can, on 
a proper case made in his petition, recover of the sheriff, by way 
of damages, to the extent of the loss sustained through such 
neglect or misfeasance. 


Appeal from Morgan Circuit Court_—Hon. Gro. W. MItuzr, 
Judge. 


J. L. Smith with A. W. Anthony for appellant. 


1. The petition does not charge that defendant negli- 
gently or wilfully omitted to discharge any official duty re- 
specting the sale of the land which resulted in any injury or 
inconvenience to plaintiff, for which compensatory dam- 
ages are recoverable. Tarwater v. Han. § St. Jo. R. R., 42 
Mo. 193; Pike v. Megoun, 44 Mo. 491. 

2. The action is based upon an express contract for the 
execution of a deed by defendant, and no consideration for 
the promise is alleged, nor is any injury alleged to have 
resulted from the failure of defendant to make out said deed, 








556 SUPREME COURT OF MISSOURI, 


Lusk v. Briscoe. 





ae 





ee 
nor is it alleged to be in the power of defendant to exeent, 
the same. 

3. It is not alleged in the petition that the defendant 
was guilty of any misrepresentations at the sale which 
resulted in injury to the plaintiff. 

4. The petition states but one bare fact, and that fact 
is that the defendant has failed to execute a sheriff's deed 
to the plaintiff, and this constitutes no cause of action 
without a further averment that, in consequence of such 
failure, the plaintift was compelled to expend time, labor | 
and money in and about procuring said deed, or that the 
plaintiff had been evicted from the premises, or had suffered 
some inconvenience or injury, which was susceptible of 
compensation in damages, which, however, is nowhere &ta- 
ted. Sedgwick Meas. Dam. (6th Ed.) p. 28. 

5. The petition alleges a sheriff's sale ot said real estate 
in partition, but it does not allege that a report of said sale 
was made nor that a report thereof, if made, was approved 
by the court in which the judgment of partition was ren- 
dered. Until] there was such approval, the sheriff was hot 
authorized to make a deed. Wag. Stat. 972, § 38. Valk 
v. Fleming, 19 Mo. 454; Custleman v. Relfe, 50 Mo. 583; 
State v. Towl, 48 Mo. 148; McBain v. McBain, 15 Ohio 8. 
837; Curtis v. Norton, 1 Ohio 137; Williamson v. Berry,8 
How. 496. 

6. The petition shows that the contract sued on was 
executed by the defendant in the capacity of a public off- 
cer, and therefore no action can be sustained against him 
personally on said contract. Tutt v. Hobbs 17 Mo. 486. 

7. The plaintiff was not entitled to recover even nomi- 
nal damages until he showed that there had been an ap- 
proval of the report of the said partition sale made by 
defendant in his capacity as sheriff. 

' 8. The evidence does not disclose that the plaintifi 
actually sustained any damage whatever. The court refused 
to lay down a rule for the measure of damages in any 
instruction for either plaintiff or defendant. The submit 
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sion of a case to a jury without such a rule is a pernicious 
ractice that ought not to be tolerated. Sedgwick Meas. 
Dam. (6th Ed.) 237 *201; Field on Dam. p. 24 §§ 27, 28; 
Gilmore v. Hunt, 66 Penn. St. 321. 

9, It was the duty of the plaintiff to see that there was 
avalid judgment and to inform himself as to the interest 
which the same authorized the officer—the defendant, to 
sell; Strouse v. Drennan, 41 Mo. 289; Schwartz v. Dryden, 
95 Mo. 572. 

10. There is no pretence that the special contract sued 
on contained any warranty for the conveyance of the title 
to said land. 

11. There was no evidence that plaintiff’s possession 
had been in any way disturbed. He was and is, on the con- 
trary, in the peaceable enjoyment of said land. Field on 
Dam. p. 375, § 451; Prescott v. Truman, 4 Mass. 627. 

12. If the order and judgment of the Boone circuit 
court authorized a sale of an undivided one-half of the land 
and defendant conveyed to plaintiff the interest he was so 
authorized to sell, plaintiff could not recover. 

13. If plaintiff was entitled to recover, he should have 
been restricted in such recovery to nominal damages. 
Webb v. Coonce, 11 Mo-9; Brown v. Emerson, 18 Mo. 103; 
Willetts v. Burgess, 34 Ill. 494; Greene v. Tallman, 29 N.Y. 
191; Giles v. Dugro, 1 Duer 331; Stowell v. Bénnett, 34 
Maine, 422; Sedg. Meas. Dam. page 198, side page 178. 


James A. Spurlock for respondent. 


1. Sheriff Briscoe, by his own negligence and mistake 
occasioned the loss and should bear it. Story on Contract, 
§ 42 and note. 

2. He and not Lusk was the proper person to correct 
the mistake, and was the only person that could do so, and 
might have done so by amending his report of sale, even if 
he had paid over the money, but the evidence failed to 
show that he did so, and the presumption is that he has not. 

8. Briscoe’s written promise to make the deed to the 
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full eighty acres was founded on a valuable consideration, 
and is binding on him, though he was an officer; and this 
suit is founded on that agreement, and for misfeaganee 
in office. 

4. The judgment is for the right party, the remedy 
being given by § 66 Wag. Stat. 615. An action will lie 
against a sheriff for an irregularity in executing process in 
sale of lands if damage is occasioned thereby. Duncan », 
Matney, 29 Mo. 368; and in such case the price bid at the 
sale is the measure of damages. Alexander v. Helber, 35 
Mo. 334. The action 1s also given by the common lay, 
1 Chitty on Pleading , 182-78 and 134. 

5. The sherifl was a sworn officer and Lusk had aright , 
te confide in his representations and business qualifications, 
and was not guilty of negligence. Wannel v. Kem, 57 
Mo. 478. The doctrine of caveat emptor has no applica. 
tion here, as this is an action for damages for failing to 
make a deed on written contract, and also for misfeasance 
in executing process. The order of sale directed to the 
appellant as sheriff was the final process in the suit for par- — 
tition and was governed in all respects by the law relating 
to executions, § 35 p.971,Wag. Stat. The statute requires 
no confirmation of the report of sale, and none need be 
made more than on an execution. 


Norton, J.—In this case the petition alleges, in sub- 
stance, that defendaat was, on the 6th day of May, 1872, 
sheriff of Morgan county, and that, as such sheriff, he sold 
on said day to plaintiff, the east half of south-west quarter 
of section 17, in township 42, range 16, that said land was 
sold by order of the circuit court of Boone county, for par- 
tition at the suit of Robert Maples et al., against Neppy 
Jefiries, et al,, and that plaintiff became the purchaser 
thereof at the price and sum of $450; that plaintiff paid de- 
fendant one-half the purchase price at the time of sale, 
and on the 10th of May, 1873, paid the remainder of the 
purchase money to defendant who then gave plaintiffa re 
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eeipt in fall for the same; and undertook in writing, to 
make plaintift a deed to saidlands,at the next August 
term of the Morgan circuit court; that plaintift in pursu- 
ance of said agreement, entered upon said lands and made 
improvements thereon to the value of $1,600 ; that he had 
repeatedly demanded of defendant the deed, and that he 
refused and still refuses to execute the same; that by rea- 
gon thereof plaintiff is injured, and has sustained damages 
in the sum of $2,000. The answer of the defendant denies 
the allegations of the petition, and sets up that he only sold 
the interest of the parties to the partition proceeding, which 
was an undivided half interest in said land, and that he had 
_ delivered to plaintift a deed therefor. The replication de- 
nied the new matter set up in the answer. On the trial 
plaintiff obtained verdict und judgment for $225. 

We are asked to reverse the judgment on the grounds 
that the petition will not support the judgment, and that 
the court erred in giving improper and refusing proper 
instructions and in receiving illegal evidence. The peti- 
tion, which is substantially stated above, appears to be 
founded upon the following agreement of defendant : 

“Received of J B. Lusk, two hundred and forty-seven 
dollars and fifty cents, balance. and in full payment for the 
E. one-half of the 8. W. one-fourth section 17, township 
42, range 16, for which I am to make deed at the next 
August term of the Morgan circuit court. 

Joun Briscoz, Sheriff Morgan County.” 

It also appears from the petition that the land was sold 
by defendant as sheriff to plaintiffata judicial sale. When 
asale was made under the circumstances alleged in the pe- 
tition, upon the payment of the purchase money, the legal 
duty of the defendant to execute to plaintiff a deed, arose. 
The receipt given and read in evidence may be regarded 
as merely putting in the hands of .plaintiff the evidence 
that he had paid the full purchase price for the land, and 
was entitled to a deed. Partition sales, when ordered, are 
to be made by the ofiicer charged with the duty of making 
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them in the same manner as sales under execution, and 
when a purchaser at such sale pays the purchase price, it 
is the duty of the sheriff to execute and deliver to the pur. 
chaser a deed conveying the interest of the parties to the 
partition proceeding. His refusal to execute the deed, 
under such circumstances, would subject him to an action 
by the purchaser, but, unless special damages are alleged 
and proved, his recovery would be but nominal. If fop 
instance, the purchaser should resort to a proceeding by 
mandamus to compel the officer te execute a deed, the ex. 
pense thus incurred, if alleged and proved, could be recoy- 
ered. The petition in this case alleges no special damages, 
and, as a party must recover on the case made in his peti- 
tion, we think the court erred in not instructing the jury 
that plaintiff could only recover nominal damages. As this . 
judgment will be reversed for the reason indicated, and 
may be re-tried on a petition setting up the facts of the 
case, it may be well to observe that the evidence showsthat 
by virtue of the order of sale made by the circuit court in 
the partition suit, the sheriff was only empowered to sell 
an equal undivided interest of one-half of the eighty acre 
tract in question. It further shows that defendant, as 
sheriff, did advertise and sell the whole tract, instead of 
half of it, and that plaintiff became the purchaser, and that 
this fact was reported by him to the Boone circuit court, 
and that plaintiff had paid the full purchase price for said 
land. 

If the facts above stated had constituted the foundation 
of plaintiff's cause of action, and he had framed his petition 
upon them, his right to recover as against the officer, we 
think would be clear; for whilst an order or a judgment 
of a court of competent jurisdiction will protect an officer 
in executing its mandates, in a legal and proper way, it 
will not shield or protect him in recklessly and wantonly 
injuring others. “An officer, armed with legal process, 
may execute it in such a manner as to make himself a 
trespasser.” Dunbar v. Weightman, 51 Mo, 482. 
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In conducting sales of property under execution, much 
discretion is allowed the officer, but he is bound to execute 
it honestly as well as soundly, and if any party is injured 
by his misconduct, whether it be the result of ignorance or 
corruption, he is amenable to the party injured in dam- 
_ ages. Kean v. Newell,1 Mo. 754. It is saidin Gwynne on 

Sheriffs, p. 569, that “the general rule may be stated to be 
that, whenever a sheriff is guilty of an act under color of 
his office, directly affecting the rights of parties not named 
in his precept, they have a remedy against him.” It is aJso 
provided in 1 Wag. Stat. Sec. 66, p. 615, as follows: “Per- 
sons injured by the neglect or misfeasance of any officer, 
may proceed against such principal, or any one of his secu- 
rities, jointly or severally, in any proceeding authorized by 
law, against such officer, for official neglect or injury.” 

The act of the defendant in advertising and selling the 
whole of an eighty acre tract of land, when the mandate of 
the court was that he should sell only an equal undivided 
interest of one-half, was either neglect or misfeasance, or 
both,and undoubtedly rendevs him liable,on a proper case, 
made in a petition, for such injury as resulted from his 
neglect. If by such neglect, plaintiff, without knowledge 
of the want of authority on the part of the officer, suffered 
loss, he could recover by way of damages to the extent of 
such loss. 

Judgment reversed and cause remanded by the concur- 
rence of the other Judges. REVERSED. 
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First Nationa, Bank oF SPRINGFIELD v. Leavitt er at, 
APPELLANTS. 


Principal and Surety: RENEWAL NOTE: PAYMENT OF INTEREST; 
DISCHARGE OF sURETY. The payment of interest in advance after 
the maturity of a note is not, by itself, evidence of an agreement 
for an extension of the note; but the taking of a renewal note from 
the principal debtor, and receiving interest upon it from its date to 
its maturity is evidence of a contract to receive it in payment of 
the original or for delay on the original until the maturity of the 
renewal note, and, unless rebutted, is conclusive evidence, and 
the effect of it is to discharge a surety on the original note. 
Renewal Note Received as Conditional Payment. When 
the creditor receives the renewal note as conditional payment, he 
thereby agrees that, if it be paid at maturity, the original shall be 
satisfied, and assumes an obligation to wait upon the makers of the 
original until the maturity of the renewal note. 

The taking of a renewal note from the principal debtor, by 
way of conditional payment of an existing note and the receipt of 
interest in advance upon it, amount to an extension of the original 
and effect a discharge of the surety. 


Appeal from Greene Circuit Court—Hon. W. F. Gutann, 
Judge. 


The instructions given at the request of the plaintiff, 
to which reference is made in the opinion of the court, 
are as follows: : 

No. 1. That the payment or satisfaction of a now 
that act which entitles the payors to a delivery of 
note, and requires the assent of the legal holders of tue 
note to the act to render it a payment or satisfaction of 
the note. 

No. 2. That in this case the plaintiff has never sur- 
rendered, nor has the defendant, Robberson, done any act 
to entitle him to have possession of the note. 

No. 3. That th&several)notes given by the 0defend- 
ants{of Robberson)to John J. Culbertson{ though for same 
amount, yet not payable to the bank by name, nor to its 
cashier in his official capacity,\ were not accepted by the 
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bank as payment, nor in discharge or satisfaction of the 
note sued on, nor does that fact entitle Robberson, or either 
of the defendants, to claim said notes, or either of them, 
as payment of the note sued on. 


Bray § Cravens, Young § Thrasher for appellants. 


I. The renewal of a note in bank is a cancellation 
and payment of the former note, and is so regarded by 
the commercial world. 2 Pars. Bills and Notes 203-4; 
and is such an extension of credit as to release sureties 
not consenting thereto. Edwards on Bills and Notes 355; 
Bangs v. Mosher, 23 Barb. 478; Frrisbie v. Larned, 21 Wend. 
450; La Farge v. Herter, 4 Barb. 346. 

If. If for a good or sufficient consideration the creditor 
gives time or forbearance to the principal debtor, the sure- 
ty is discharged. 1 Pars. Bills and Notes 238; Gahn v. 
Niemcowiez, 11 Wend. 312; Rathbone v. Warren, 10 Johns. 
587; Clippinger v. Cress, 2 Watts 45; Globe Mut. Ins. Co. 
v. Carson, 31 Mo. 218; Rucker v. Robinson, 38 Mo. 154; 
McCune v. Belt, 38 Mo. 281. 

III. The receipt of interest, in advance, after maturity 
of a note, is a sufficient consideration, and is prima facie 
evidence of a valid agreement to extend the time of pay- 
ment. 2 Pars. Bills and Notes 241; Crosby v. Wyatt,.10 N. 
H.318. Hosea v. Rowley, 57 Mo. 357, is not in conflict with 
this view. We do not contend that it is conclusive, but 
only prima facie evidence of extension, and may of course 
be rebutted. 

IV. There were four renewals of the note sued on, 
for three months each—for the same sum of money—in- 
terest paid in advance on each. It was “conditionally 
paid,” as marked on the books of the bank. 

V. The contract of suretyship imports entire good 
faith and confidence between the parties in regard to the 
whole transaction. . Any concealment of material facts, or 
any undue advantage taken of the surety by the creditor, 
either by surprise or by withholding proper information, 
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will invalidate the contract. And upon the same ground 
the creditor is, in all subsequent transactions with the 
debtor, bound to equal good faith to the surety. And if 
any stipulations are made between the creditor and debtor 
which are not communicated to the surety, and are preju- 
dicial to his interests, they will operate to discharge him, 
1 Story Eq. Jur., §§ 324, 325, 326; 1 Parsons on Bills and 
Notes 236. 

VI. If there be a failure on the part of the principal, 
and the surety or guarantor is looked to for payment, he 
should have reasonable notice of such facts, and, if from 
want of such notice, he is placed in a position where he 
cannot save himself by reason of the insolvency of the 
principal occuring after maturity of the note, he will be 
discharged. Edwards en Bills and Notes 243; 2 Parsons 
on Notes and Bills 141-2; Parsons Mercantile Law 70, 
and Notes; Oxford Bank v. Haynes, 8 Pick. 423; Bickford 


v. Gibbs, 8 Cush. 154; Babcock v. Bryant, 12 Pick. 133. 


C. B. McAfee for respondent. 


1.. There was no satisfaction or payment of the note 
sued upon, nor any enlargement or extension of time for 
the payment of the same. 

2. Plaintiff never surrendered said note, nor has de- 
fendant, Robberson, or either of his co-defendants done 
any act to entitle him or them to the possession of said 
note. 

8. The several notes given by the co-defendants of 
Robberson to Culberson, though for the same amount, yet 
not payable to the bank by name, nor to its cashier in his 
official capacity, were not accepted as payment, discharge 
or satisfaction of the note sued on, nor does that fact en- 
title said Robberson, or either of said defendants, to 
claim said notes or either of them, as payment of the note 
sued on. 

4. The note sued on is joint and several, and the par- 
tics are dil principals. There is no law requiring notice 
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and protest to fix the liability of joint makers of a note. 
5. The receipt of interest on a claim in advance, is not 
a sufficient consideration for an extension of time of pay- 


ment. 
6. It is the business of the surety to see that the prin- 


cipal pays. If he does not, the surety may pay and take 
measures for his indemnity. 

7. The plaintiff was not precluded at any time after 
the note sued on became due from commencing suit upon it. 
Authorities relied on by respondent: Ozford Bank v. 
Lewis, 8 Pick. 458; Blackstone Bank v. Hill, 10 Pick. 129; 
Freeman Bank v. Rollins, 13 Maine 202; McLemore v. Powell, 
12 Wheat. 554; Wilson v. Foot, 11 Met. 287. 


Henry, J.—When time is given to the principal debtor 
by a valid agreement which ties up the hands of the cred- 
1. princreat ann itor, though it be for a single day, the surety 
note: payment o is discharged. Edwardson Bills and Notes 
charge of surety. 355. The rule and the reason for the rule 
are much better stated by Rogers, J., in Clippinger v. Cress, 
2 Watts 45. “If acreditor, by any contract which can 
be enforced againt him, at law or in equity, gives time to 
his debtor, he discharges the surety, for if, notwithstand- 
ing such contract, it were competent to sue the surety, the 
latter would immediately have his remedy over against 
the debtor. This would be in fraud of the contract of 
forbearance which the creditor would thereby immediately 
defeat.” See, also, Kincaid v. Yates, 63 Mo. 47. There is 
a conflict between the cases as to what facts, in the ab- 
sence of an express stipulation, will authorize a jury to 
find that there was such an agreement. In M ~:achusetts 
and Maine it is held that the payment of interest in ad- 
vance is not of itself evidence of an agreement to delay. 
In Crosby v. Wyatt, 10 N. H. 322, Parker, Ch. J., held that 
“payment of interest in advance is not of itself a contract 
to delay, but is evidence of such contract. The evidence 
derived from it may be rebutted, but, unless rebutted, such 
evidence is conclusive.” 
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In the case of Hosea v. Rowley, 57 Mo. 357, this court 
followed the Massachusetts cases. In some of the States 
2. RENEWAL NOTE it is held that the taking of a bill or note 
uxt. ~— from the debtor, payable on a future day, 


MENT. 
suspends the creditor’s right of action for the original 
debt, and operates as an extension of credit by which a 
surety is discharged. Hart v. Hudson, 6 Duer 305, in which 
are cited, as authority for the doctrine: Putnam v. Lewis, 
8 John. 389; McLean v. Lafayette Bank, 3 McLean 589; § 
Hill 465; 1 Denio 116, 1 John. 34; 15 Id. 248; Id. 349; 
16 John. 273; 3 Denio 512. The doctrine is probably too 
broadly stated in Hart v. Hudson, and requires the qualifi- 
cation that the note or bill was received in payment. Cer. 
tainly if there were an express agreement to the contrary, 
or that the bill or note were received as a collateral, its 
acceptance by the creditor would not discharge the surety, 
In Fellows v. Brantiss, 3 Denio 512, the creditor gave’ 
the debtor a receipt for the check, which expressly stated 
. ——. that the check was taken in payment of the 
original indebtedness, and, in several of the cases cited, 
it appears that the security was taken expressly as pay- 
ment of the prior indebtedness. If, after the maturity of 
a note, the creditor received a note or bill from the prin- 
cipal debtor in absolute payment thereof, a surety in the 
first note would be discharged. We think it equally clear 
that the fact of taking such note and receiving interest’ 
upon it, from its date to its maturity, would be evidence 
ef a contract to receive it in payment, and for delay 
on the original, until the maturity of the renewal note, 
and, unless rebutted, such evidence would be conclusive. 
In addition to these two important facts, the receipt 
of the principal’s note and of interest in advance there- 
on for four months,‘we have the fact of an entry on the 
bills-receivable book of the plaintiff’, that the original 
note was ‘paid conditionally, and this entry was made by 
the officers of the bank about the time or soon after the 
renewal note was given. There i~ere four renewals, and 
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each time an entry was made that the former renewal note 
was conditionally paid. 

What is a conditional payment? and what obligation 
does that agreement impose upon the bank. Thesubstance 
of the agreement is that if the new note be paid at matu- 
rity the original indebtedness shall be satisfied, and the 
obligation upon the bank is to wait with the makers of the 
original until the maturity of the renewal note. 

There is a distinction recognized, as to the effect of the 
taking of a new note by the creditor from the principal 
debtor in payment of a prior indebtedness, between the ob- 
ligation ot the principal on the original indebtedness, and 
that of his surety. In Hart.v. Hudson, supra, it was thus 
stated by Duer, J. “The cases which he (a referee), 
has cited only prove what as a general rule is undoubt- 
edly true, that the taking from the debtor of his pro- 
missory note for an existing debt is not, as between the 
parties an absolute satisfaction of the debt; but they do 
not prove that in such cases the creditor’s right of 
action is not suspended until the note he has taken 
becomes due, nor consequently that the note is not 
conclusive proof of an extension of credit by which the 
surety or endorser is discharged. There is in truth no con- 
flict in the decisions, and those to which I have referred 
conclusively show that a negotiable note taken from a 
debtor even as between the original parties is a conditional 
satisfaction of the debt which formed its consideration, 
and that, in respect of a surety, whether a guarantor or in- 
dorser, whose assent to the transaction is not proved, the 
satisfaction which it works and of which it is evidence is 
absolute.” Appleton v. Kennon, 19 Mo. 637, was a suit 
against an original debtor, the creditor having taken the 
notes of one Skillman, who had assumed the original debt- 
or’s liabilities. The Skillman notes were not paid, and 
the creditor sued the original debtor, and the court held, 
Ryland, J., that the receipt of the Skillman notes, in the 
absence of other proof, was a conditional payment only. 
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Whether, as to the surety, the taking of the new note be 
held as a payment or an agreement for an extension of the 
credit on the original note, the result is the same, it dis- 
charges him. 
In the case at bar, the execution of the first renewal 
note and the payment of the interest, and the entry on 
the bills-receivable book of the bank that it was taken as 
a conditional payment, was, as to Robberson, the surety on 
the original note, an absolute payment of the note. At 
all events, these facts were not only evidence of but con- 
stituted ar agreement to extend the time of payment of 
the original, until the maturity of the renewal note. For 
sixteen months after maturity of the note on which de- 
fendant was liable as a surety, these renewals were occur. ~ 
ring without notice to defendant, and each renewal note 
was taken by plaintiff as a conditional payment of the one 
which preceded it, aud between the maturity of the origi- 
nal note, and the last renewal note, the principal debtor 
became insolvent, and upon the principle announced in 
the case of Grube v. Stille, 61 Mo. 475, plaintiff, by its con- 
duct, had discharged defendant from his liability. These 
views are not in conflict with those expressed by this court 
in Hosea v. Rowley. There was, in that case, nothing upon 
which to predicate an agreement for an extension of credit 
on the original note, except the acceptance of interest on 
the note for the four months immediately succeeding the 
maturity of the note. No new note was given, and no 
agreement made, that, in consideration of the payment of 
interest for four months, the time for payment of the note 
should be extended. It simply followed the doctrine of 
the Massachusetts cases, that such an acceptance of inter- 
est was not evidence of an agreement for delay. We see 
no particular objection to the Ist and 2nd instructions 
given by the court for the plaintiff, except that the facts 
that plaintiff had never surrendered the note, and that de- 
fendant, Robberson, had done no act to entitle him to the 
possession of the note, which are mentioned in the 2nd 
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instruction, were of no consequence in the determination 
of the controversy betwixt the bank and Robberson. His 
discharge from liability by no means depended upon his 
right to the possession of the note. 

The third instruction was erroneous. If the evidence 
had been submitted to the jury upon the issue whether the 
plaintiff accepted the renewal note, in payment of the orig- 
jnal note, and that is as favorable a view as could have 
been taken for plaintiff, the court would have erred in de- 
claring to the jury that the renewal note was not accepted 
as payment of the note sued on. On the evidence the jury 
must have found that issue for the defendant; but we hold 
that where there was evidence tending to prove that a new 
note had been taken from the principal debtor, and interest 
in advance on that note accepted by the plaintiff and on 
plaintiffs bills-receivable books there was an entry that it 
had been conditionally paid, the jury should have been told 
that if they so found the facts, they constituted, as to the 


surety, a payment of the original note, and their verdict 
should be for the defendant. With the concurrence of all 
the judges except Suerwoop, C. J., not sitting, the judg- 
ment is reversed, and cause remanded. 


REVERSED. 





Sturceon v. St. Louis, Kansas Crty anp Nortruern Ralit- 
way Co., APPELLANT. 


l. General Verdict on Several Counts. The Supreme Court will 
reverse a judgment, when the verdict is a general verdict on a peti- 
tion which states distinct causes of action, and the attention of the 
trial court has been directed to the error. 

2, Common Carrier: SPECIAL CONTRACT: INSTRUCTION. In a suit 
against a railroad company an instruction that defendant is respon- 
sible, as a common carrier, for any negligence, misconduct or care- 
lessness resulting in loss to defendant, notwithstanding a special 
contract read in evidence, states the law correctly, and is not liable 
to the criticism that it leaves it to the jury to determine what are 
the responsibilities of the common carrier. 
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it 
: MEASURES OF DAMAGES. In such a suit for dam. 
ages, caused by delay in delivering hogs, it appeared that there 
was a shrinkage in the weight of the hogs during the transit, great- 
er than would have occurred if the train had gone through in the 
the usual time. Held, that plaintiff was entitled to recover for thig 
extra shrinkige, as well as for the decline in the market value of 
the hogs. 

It appeared also that there was a special contract exempting de- 
fendant from liability for any loss by suffocation of the hogs, and 
that several were suffocated in the cars. Held, that, if this resulted 
from the negligence of defendant, plaintiff was entitled to recover 
for the loss, and the measure o1 his recovery would be the differ. 
ence in the value of the hogs when alive and when dead, at the 
point of delivery. 





Appeal from Montgomery Circuit Court.—Hon. G. Ponrzr, 

Judge. 

- At the request of defendant the court gave the follow- 
ing instruction : 

8. Although the jury may believe, from the evidence, 

that the plaintiff did, on or about the 20th day of January, 


1878, deliver to the defendant two car loads of hogs, to 
be transported or conveyed from Wellsville, in Montgomery 
county, to the City of St. Louis, and that one of said hogs 
was lost, after the same was received by defendants, yet, 
if the jury further find from the evidence, that before 
said hogs were shipped from Wellsville, the plaintiff and 
defendant entered into a written or printed contract, signed 
by them or their authorized agents, by the terms of which 
said contract it was agreed that plaintiff should take care 
of said freight while on the trip, and load and unload the 
same at his own risk and expense, then the burden of proof 
is upon the plaintiff to show how said hog was lost, and 
the plaintiff is also bound to show, to the satisfaction of 
the jury, that said hog was lost by reason of the negligence 
of the defendant or its agents or servants; and unless the 
plaintiff has shown said hog was lost, and also that such 
loss was caused by the negligence of the defendant or its 
agents, then the finding must be for the defendant as to the 
amount claimed for the lost hog. j 


~ 
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"Wells H. Blodgett for appellant, cited, Ranney v. Bader, 
48 Mo. 540; Bigelow v. N. Mo. R. R. Co., Ib. 512; St. Louis 
y. Allen, 53 Mo. 44; Hickey v. Ryan, 15 Mo. 62; Newman 
y. Lawless, 6 Mo. 279; Fugate v. Carter, Ib. 267; Coleman 
y. Roberts, 1 Mo. 97; Smith v. N. H. & N. R. R., 12 Allen 
531; Faulkner v. S. P. R. R., 51 Mo. 311; Wardv. N. Y. 
C.R. R. Co., 47 N. Y. 29; Penn v. B.§ E.R. R. Oo., 49 
N. Y. 204; Cragin v. N. Y. C. R. R. Co., 51 N. Y. 61; 
Bankard v. B.§ O. R. R. Co., 84 Md.197; Lake Shore § M. 
S. R. R. Co. v. Perkins 25 Mich. 329 , Ballentine v. N. Mo. R. 
R., 40 Mo. 491; Mich. So. § N. Ind. R. Co. v. MeDonough, 
21 Mich. 165. 


John M. Barker for respondent. 


It was impossible for the appellee to take care o. the 
freight while on the trip. The whole management of the 
train and its construction is involved in such a duty, and 
the assumption in defendant’s third instruction, that plain- 
tiff was bound to show how the hog was lost, 1s erroneous ; 
the evidence showed it was lost while in the appellant’s 
care and custody. The idea assumed by common carriers 
that they can reap all the rewards of their avocation and 
absorb all the privileges of fostering legislation, and yet 
shirk their plainest duties to the public, under the guise o: 
special contracts, reduced rates, and styling themselves 
“forwarders,” is emphatically repudiated by the courts. 
Ketchum v. American M. U. Ex. Co., 52 Mo. 390; Levering 
v. U. Transp. Co., 42 Mo. 88. 


Napton, J.—The judgment in this case must be reversed, 
because the petition stated two separate and distinct causes 
of action, upon which a general verdict was rendered, and 
the motion ia arrest of judgment specifically directed the 
attention of the court to this objection. Owens v. I. § St. 
J. R. R. Co., 58 Mo. 394, and cases there cited. 

The first instruction given by the court for the plaintiff, 


is objected to, as leaving to the jury to deiermine a qucs- 
87 


7 
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tion of law, but this construction of it seems rather hyper. 
critical. It speaks of the defendant as a common carrier, 
but proceeds to state what responsibilities the defendant 
incurred in that capacity, so far as the case in hand required 
and to assert that notwithstanding the special contraet 
which had been read in evidence, the defendant was stil] 
responsible for any “ negligence, misconduct or carelessnegg 
resulting in loss to the plaintiff.” And-this was in cop. 
formity to the doctrine repeatedly maintained by this court, 
The next instruction points out the measure of dama 
which in the event that the negligence of defendant was 
the cause of them, is stated to be “the difference in the 
market worth of the hogs when they ought to have been 
delivered, and when they were actually delivered.” To 
this no objection is made; but the court proceeded further 
to declare that in addition to this, the plaintiff was also 
entitled to “the value per pound gross weight of the differ- 
ence when they ought to have been delivered, and when they 
were actually delivered,” and this portion of the instruction 
is objected to‘upon the ground that the difference in the mar. 
ket value of the hogs when delivered and when they ought 
to have been delivered, covers the entire loss. But we do 
not understand how the damages occasioned by the decline 
in the market value could cover a loss occasioned by shrink- 
age. Of course the instruction must be understood as 
only intended to give the plaintiff the difference between 
the amount of shrinkage which would have occurred had 
the train gone through in the usual time and that which 
actually happened. It was proved, or at least there was 
evidence to show, that the shrinkage between Wellsville 
(where the hogs were delivered for transportation), and St. 
Louis, their place of destination, was usually about six 
pounds, whereas the actual shrinkage in this case was about 
twenty pounds per head. The damages, therefore, author- 
ized by the instruction, supposing the testimony on the 
subject to have been satisfactory, would have been the value 
of fourteen pounds, and not of the entire shrinkage. 
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It seems that three of the hogs died in the car, of suffoca- 


tion. By the special contract between plaintiff and defend- 
and, it was agreed that defendant should not be responsible 
for any loss “ by suffocation or other injury caused by 
overloading cars.” It appeared that after the hogs were 
put on the cars at Wellsville, the train was detained at that 
place between seven and nine hours, that the weather was 
extremely cold, and that three of the hogs died of suffoca- 
tion by piling up together before the train started. The 
instruction of the court in regard to these hogs that died 
of suffocation, was, that plaintiff was entitled to the differ- 
ence in the value of the three hogs when alive and when 
dead at St. Louis.” The dead hogs were sold for $1.50 per 
ewt., and the live hogs at $3.75. This measure of damage 
was correct, if it was found that the suffication was tracea- 
ble to the unnecessary or negligent delay of the train, but 
not otherwise; and whether it was so occasioned was a 
question for the jury, and the instruction should have been 
so modified as to leave that question to the determination 
of the jury. The second instruction asked by the defend- 
ant on this point was properly refused. 

In regard to the lost hogs, the instruction given for the 
defendant is correct, and the only objection to the verdict 
on this head 1s, that there was no evidence to support it. 
As the judgment must be reversed on other grounds, it is 
unnecessary to consider this objection. The record pre- 
sents no question in regard to allowing interest in the 
assessment of damages, a point discussed in the briefs of 
counsel. There is no mention of interest in any of the 
instructions, and the court, in its judgment, simply allows 
six per cent. interest on the judgment which our statutes 
directs, and which would follow if nothing had been said by 
the court on the subject. 1 Wag. Stat., p. 783, § 3. Judg- 
ment reversed and cause remanded. The other judges 


concur. 
REVERSED, 
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Tue Strate v. Evans, APPELLANT. 


Murder: rvipence: RES Gest#. Declarations, to be a part of 
the res geste, must have been made at the time the act was do 
which they are supposed to characterize ; and must be calculated 
to unfold the quality of the facts they are intended to explain, and 
so to harmonise with them as, obviously, to constitute one trangae. 
tion. 

THIS PRINCIPLE APPLIED.—Upon a trial for murder, it was held 
that declarations of defendant made about an hour before the 
killing, and entirely disconnected therewith, to the effect that de- 
ceased had been following defendant up for a long time to kill him, 
and that defendant was in fear of his life when he saw deceased, 
and that defendant was going to leave the county to avoid a diff. 
culty with deceased, are not admissible as part of the res geste. 
Evidence: WRITTEN STATEMENT OF wiTNEss. The written state- 
ment of a witness, taken at a former trial, but not preserved or 
written down by any one authorized by law to do so, nor signed 
by the witness, cannot be received in evidence when it appears 
that the witness, though absent when the statement is offered, has 
been present at an earlier period of the trial, and it does not ap- 
pear that the process of the court has been invoked, nor that it 
would have been ineffectual if it had been invoked. 
Presumption from Killing: riystrucrion. Held, that an in- 
struction that, “if defendant killed deceased by shooting him with 
a pistol, the law presumes it is murder, in the absence of proof to 
the contrary,” is literally correct ; and that, although the presump- 
tion under our statute from such a killing is that of murder in the 
second degree, yet it is a presumption of murder nevertheless; and 
that the jury could not have mistaken the import of such an in- 
struction, when considered in connection with other instructions 
that were given, clearly defining murder in the first degree, and 
pointing out the distinction between it and murder in the second 
degree. 

Murder in the First Degree: MURDER IN THE SECOND DEGREE 
In order to establish the crime of murder in the first degree, the 
deliberate purpose to take life or to do some great bodily harm must 
exist, and this must be shown by the evidence, and by the evi- 
dence alone; but murder in the second degree may be shown by 
the killing alone in the absence of any extenuating evidence re- 
ducing the offense to some grade of manslaughter, or showing that 
it was a killing by accident or misfortune or in justifiable self-de- 
fense. 

Homicide: THREats TO KILL. Threats to kill will not justify the 
person, whose life is threatened, in shooting the person making 
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the threats, unless it appear from the evidence that, at the time 
of the shooting, the person, who had made the threats, was mak- 
ing some efforts to carry them out. Such threats, however, when 
recent and communicated to the knowledge of the person threat- 
ened, and causing him to fear that an attack is about to be made 
upon him with intent to take his life or to do him some great bod- 
ily harm, will justify him in acting more promptly and upon less 
demonstrations of hostility than he would if such fears had not 
been so aroused; and even to the extent of taking life, if from 
the nature of the threats and the character of him who makes 
them, together with his appearance, conduct and demonstrations 
at the time, the person threatened has reasonable cause to believe 
that such attack with such intent is about to be made, although the 
object of the person so threatening is only to frighten him, and 
there is no real danger. 

6 Practice: instructions. Instructions, which are mere repeti- 
tions of those which have already been given, are properly refused. 

1. New Trial: cumvuLative Evipence. Newly-discovered evidence, 
which is merely cumulative in its character, is no cause for.a new 
trial. But this rule might be relaxed ina case where the State 
should attack or bring in doubt the evidence, which the cumulative 
evidence would tend to confirm. 


Appeal from Dunklin Circuit Court—Hon. R. P. Owen, 
Judge. 


S. M. Chapman for appellant. 


Ist. Without attempting to controvert the doctrine 
that to make declarations admissable as res geste, they 
must be contemporaneous with the main fact, yet it is 
equally true that to be contemporaneous they need not be 
precisely concurrent in point of time. If they tend to illus- 
trate the character of the act, and are made at a time so 
recent as to reasonably preclude the idea of deliberate 
design, they are admissible, (Starkie’s Ev. Sharswood’s 
Ed. 89); Durant v. People, 13 Mich. 351; Marr v. Hill, 10 
Mo. 320; Wadlow v Perryman, 27 Mo. 279; Hanover R. R. 
Co. v. Coyle, 55 Pa. St. 396; Brownell v. Pacific R. R. Co., 
47 Mo. 244; Harriman v. Stowe, 57 Mo. 93; State v. Sloan, 
47 Mo. 604; Travelers’ Ins. Co. v. Mosley, 8 Wall, 397; 
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Bishop Crim. Law (5th ed.) §187-9; Bishop Stat. Crimes, 
$132. 

2nd. When the circumstances accompanying a homi- 
cide are in evidence, the question whether the crime jg 
murder or manslaughter is to be determined from all the 
facts and circumstances in evidence, and not from any arti- 
ficial presumption drawn from the mere fact of killing; 
and where there is reasonable doubt as to whether the 
offense is murder or manslaughter, the verdict should be 
for the lower offense. Maher v. The People, 10 Mich. 212; 
Gooaall v. State, 1 Oregon 333; Whart. on Hom. §§ 499, 
660, 664; U.S. v. Mingo, 2 Curtis C. C.1; U. S. v. Arm. 
strong, 2 Curt. C. C. 446; Commonwealth v. Hawkins, 3 
Gray 463; State v. Newton, 4 Nev. 410; Stokes v. The Peo- 
ple, 53 N. Y. 164; Mitchell v. State, 5 Yerg. 340; Davis v. 
State, 10 Ga. 101; Whart. on Hom. (2nd ed.) § 194; Cof- 
fee v. The State, 3 Yerg. 283; Regina v. Maugridge, Ke- 
lyng 122; 4 Bl. Com. 194, 195. 

3d. It was error to instruct the jury upon the law of 
murder in the second degree, as there was no evidence 
tending to establish the prisoner guilty of that offense—if 
guilty of any offense, it was of some other grade of homi- 
cide than murder in the second degree. The evidence 
tends only to prove murder in the first degree together 
with some of the grades of manslaughter. People v. She- 
han, 49 Barb. 217; State v. Phillips § Ross, 24 Mo. 486- 
490; State v. Shoultz, 25 Mo. 153; State v. Joeckel, 44 
Mo. 235. , 

4th. It is sufficient to justify one, whose life has been 
threatened by another, in defending himself with a pistol, 
that the danger be reasonably apparent. It is not neces- 
sary to the right of such defense that the jury should find 
that the person who had made the threats was, in fact, 
making any effort to carry out such threats. Whart. on 
Hom. 2d ed. §§ 493-499; 1st Bishop crim. law, 5th ed. § 
805; Wharton criminal law, 7th ed. § 1019; Campbell v. 
People, 16 Til. 17; State v. Sloan, 47 Mo. 604; Logan »v. 
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Commonwealth, 2 Wright (Pa.) 265; State v. Harris, 1 Jones 
(N. C.) 190; Selfridge’s case, 3,4; Schnier v. People, 23 Ill. 
98; State v. Collins, 32 Iowa, 36; Young v. Commonwealth, 
6th Bush (Ky.) 312; Pond v. People, 8 Mich. 150; Patten 
yp. People, 18 Mich. 314; Carroll v. State, 23 Ala. 28. 

5th. It was theduty of the court to have defined to the 
jury, all the different degrees of homicide which the testi- 
mony tended to prove, that the jury might judge intelli- 
gently as to the grade of the crime, if any, to be imputed 
to the prisoner; and it was error to confine them, by 
instructions, to the consideration of murder only, as the 
evidenee clearly tended to prove the lower degrees of man- 
slaughter as well as murder. Crawford v. State, 12 Ga. 
142; State v. Bryant, 55 Mo. 79; State v. Matthews, 20 Mo. 
57; State v. Jones, 61 Mo. 236; State v. Schoenwald, 31 
Mo. 158. 

6th. Although the evidence be only cumulative, yet if 
it be of a character so important as likely to change the 
verdict, a new trial should not be refused. 

7th. The evidence, as contained in the record, does not 
warrant the finding of the jury. While courts will not 
lightly disturb the verdict of a jury, even in a criminal case, 
on a mere question of the weight of evidence, yet when 
there is no evidence to support the finding, or where it is 
apparent that the judgment ought not to stand, the court 
will look into the record to see if the verdict is warranted 
by the facts proven, and, where it is not, will award a new 
trial. Mansfield v. State, 41 Mo. 470; State v. Burnside, 37 
Mo. 346; State v. Packwood, 26 Mo. 364; State v. Bird, 1 
Mo. 585; Davis v. State, 2 Humph. 439. 





_ 








J. L. Smith, Attorney-General, for the State. 


Ist. Statements by a defendant as to the condition of 
his mind just before committing a crime are inadmissible 
in his favor; Green v. State, 13 Mo. 382; nor are they part 
of the res geste ; State v. Ware, 62 Mo. 598. 
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2nd. The minutes of the testimony of one Baker, taken 
on a former trial, were not signed by the witness, nop 
sworn to by him, and were simply hearsay testimony ang 
inadmissible. Chouteau v. Searcy, 8 Mo. 733. 

3d. If the defendant killed the deceased, the law pre. 
sumes it to be murder, in the absence of proof to the con. 
trary. State v. Underwood, 57 Mo. 40. 

4th. Theinstruction given on the part of defendant, pre. 
sented the law of justifiable homicide in a light most favor. 
able to defendant, and there is no error in refusing those 
refused. State v. Harris, 59 Mo. 550; State v. Sloan, 47 
Mo. 604; State v. O'Connor, 31 Mo. 389; State v. Hicks, 27 
Mo. 588; State v. Philips, 24 Mo. 475. 

5th. The granting of a new trial, on the ground of 
newly-discovered evidence, rests in the sound discretion of 
the court trying the case. J. ¢ M. Insurance Co. v. Cur. 
van, 45 Mo. 142. 


Norton, J.—Defendant was indicted in the circuit court 

of Dunklin county for murder in the first degree, for the 
_killing of one William R. Rankins, by shooting him with 
a pistol. He was put upon his trial at the May term, 1876, 
of said court, and found guilty of murder in the second 
degree, and his punishment fixed at ten years imprison- 
ment. The alleged errors which we are asked to review, 
are the action of the court in giving and refusing in- 
structions, the admission and rejection of evidence, and in 
overruling a motion for a new trial. 

On the trial, defendant offered to show by Rice, a wit- 
ness, that, about one hour before the killing, when Rankins 
1. murper: evi: passed the wagon in which defendant and 

dence; res ges. Witness were riding, defendant stated to wit- 


ness that “ Rankins had been following him up for a long 
time to kill him; that he was in fear of his life when he 
saw Rankins.” This witness was also asked if he knew of 
defendant’s going to mill that day, with reference to leav- 
ing the county; and he was also asked if he had heard 
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defendant say, on that day after Rankins passed, and within 
an hour of the difficulty, that he was going to leave the 
country to avoid a difficulty with Rankins?’ The evi- 
dence sought of this witness, we think, was inadmissible, 
not being a part of the res geste. Rankint, so far as the 
evidence shows, passed the wagon in which defendant and 
witness were riding, no words having been spoken either 
by defendant, Rankins or the witness. These declarations, 
if made by defendant, were entirely disconnected from the 
shooting of Rankins; they constituted no part of the res 
geste and were not made contemporaneously with the 
killing, which occurred about an hour after the remarks 
are alleged to have been made. A party cannot be allowed 
to give his own declarations in his favor, and thus manu 

facture evidence for himself. Declarations, to be a part of 
the res geste, must have been made at the time the act was 
done, which they are supposed to characterize, and calcu- 
lated to unfold the quality of the facts they were intended 
to explain, and so to harmonize with them as obviously to 
constitute one transaction. Starkie Ev. 88; Green v. State, 
13 Mo. 382. 

It is urged that the court erred in not permitting the 
written statement of one Baker, which had been taken ata 
2 EVIDENCE: writ. former trial, to be read as evidence. It 

witnesses. appears that Baker had been in court till 
after the close of the evidence on the part of the State. We 
ean perceive no principle on which this evidence should 
have been received. So far as it appears from the record, 
it was not preserved or written down by any one authorized 
by law so to do, nor was it signed by the witness. It does, 
however, appear that Baker was present at the trial till 
after the State closed its case, and, although it is stated 
that he was absent when the written statement was offered 
in evidence, it does not appear that the process of the court 
was invoked to compel his attendance, nor that it would 
have been ineffectual if it had been invoked. 

It is insisted that the court erred in giving instructions 
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numbered two, three, four and five. In number two the 
8. presumption court told the jury that “ if defendant killed 

instruction. deceased by shooting him with a pistol, the 
law presumes it is murder, in the absence of proof to the 
contrary.” Inthe case of the State v. Hayes, 23 Mo. 320-9, 
a similar instruction to the above was directly passed upon 
and affirmed. In that case the jury were told thatif Hayes 
killed deceased with a spade, the law presumed it wag 
murder, in the absence of proof to the contrary. In review. 
ing the instruction, the court observes “ that it is literally 
correct, nor can we see how the jury could be misled by it, 
If Hayes killed deceased with a spade, the law presumes 
it is murder, in the absence of proof to the contrary, and it 
devolves on defendant to show from the evidence in the 
case, to the reasonable satisfaction of the jury, that he was 
guilty of a less crime, or acted in self-defense. The court 
did not fix the degree of murder; it did not say murder in 
the first or second degree.” It was urged in that case, as 
it is in this, that, as murder in the first degree had been 
mentioned by the court, by saying murder, without men- 
tioning any degree, the jury would believe the court meant 
murder in the first degree; but this is a non sequitur. The 
presumption under our statue trom such a killing would be 
murder in the second degree. Yet it is, nevertheless, mur- 
der. When the second instruction is considered with the 
first and third, we do not think the jury could have mis- 
taken the import of it. In the first instruction the offense 
of murder in the first degree was clearly defined, and the 
jury were told that if defendant in malice did willfully kill 
deceased with a pistol, and if he thought of the killing 
before hand any length of time, however short, the offense 
was murder in the first degree. 3 
The court, in its third instruction, substantially told the 
jury that in murder of the first degree the law requires 
5. murpen ix tue that the deliberate purpose to take life or do 
FIRST DEGREE: some great bodily harm should exist, and 


murder in the P 
second degree. that this should be shown by the evidence, and 
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the evidence alone; while murder in the second degree 
may be made to appear from the killing alone, the defend- 
ant failing to explain by evidence that it was done ina 
less criminal manner, and that if defendant did deliberately 
and purposely kill the deceased, they should find him guilty 
of murder in the first degree. But if they were not sat- 
isfied from the evidence that defendant did thus deliberately 
and purposely kill the deceased, then in the absence of any 
extenuating evidence reducing the offense to some grade 
of manslaughter, or of its being a killing by accident or 
misfortune, or in justifiable self-defense, the jury will find 
defendant guilty of murder in the second degree. This 
instruction is objected to on the ground that it does not 
correctly declare the law as to murder in the second de- 
gree, and that the evidence showed the offense to be either 
murder in the first degree or manslaughter in some of its 
degrees, or justifiable homicide. The questions involved 
in the above objections have been considered by this court 
at the last term, in the case of the State v. Lane, 64 
Mo. 319, and, according to the views therein expressed, the 
objections of defendant to the instruction given were pro- 
perly overruled. State v. Starr, 38 Mo. 270; State v. Un- 
derwood, 57 Mo. 49; State v. Foster, 61 Mo. 549; State v. 
Holme, 54 Mo. 153; State v. Hudson, 59 Mo. 137. 

In the fifth instruction the court told the jury that, if 
they believed from the evidence, “that at the time of the 
Ti ecene, shooting, the deceased, Rankins, had made 

threats to kill. threats in regard to the defendant, yet, un- 
less it appeared from the evidence, at the time of the 
shooting of said Rankins by defendant, that he was making 
some efforts or attempts to carry out such threats, then 
the defendant was not justifiable in shooting said Rankins.” 
This instruction imports nothing more than a declaration 
to the jury that, if deceased had made threats against the 
defendant, but at the time of shooting of deceased by de- 
fendant, he was unoffending, the fact of threats having 
been made would not justify defendant in shooting him. 
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This instruction, in connection with the four instructions 
given by the court on behalf of the defendant, could not 
have misled the jury; for, in the third instruction, the © 
jury were instructed that, if they believed from the eyj. 
dence, that Rankins had shortly before the homicide. 
threatened to take the life of defendant, and that he had 
been informed of the threats so made; that, if from the 
nature of the threats and the character of the man who 
made them, together with his appearance, conduct and 
demonstrations at the time of the shooting, the defendant 
had reasonable cause to believe that deceased was about to 
attack him with the intent to take his life, or do him great 
bodily harm, then Evans was j stifiable in acting more 
promptly and upon less demonstrations of hostility, than 
though his fears had not been aroused by deceased’s prior 
threats and conduct, and if the jury believe that the con- 
duct and prior threats of Rankins were such as to leada — 
reasonable man to believe, at the time of the shooting, that 
Rankins was about to kill him, or do him some great 
bodily injury, then the jury ought to acquit, although 
they may also believe that Rankins’ only object was to 
frighten defendant, and that he was in no real danger. 
This instruction, with the first and fourth, which were 
given, placed the law of self-defense in the strongest possi- 
ble light for the defendant, and also the law as to reason- 
able doubt. 

The court properly refused instructions five, six, seven, 
eight and nine asked by defendant because they were mere 
6. practice: In- Fepetitions of what had already been given, 

atrections. and the instructions which the court gave in 
defendant’s behalf fully and fairly declared the law of justifi- 
able homicide, as it has repeatedly been determined by tho’ 
court. It is insisted that the motion for new trial 
should have been sustained because the evidence did 
not justify the finding, and because of the discovery 
of new evidence. A large number of witnesses tes- 
tified on the trial that deceased had, for a considerable time 
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revious ad down to within a short time of the killing, 
repeatedly threatened to kill defendant; that on the day 
Rankins was killed he passed defendant and one Rice in a 
public road,who were driving a wagon; that deceased was on 
horseback, and, after having gone a considerable distance, 
returned between a half an hour and an hour afterwards, to 
the wagon where defendant was. About the time of his re- 
turn, the teamster of another wagon requested them to let 
him pass. Rankins thereupon rode to the head of the 
horses in Rice’s wagon in the direction of defendant. Three 
or four witnesses, who saw the difficulty, state that about 
the time Rankins got to the head of the horses, defendant 
shot at deceased with a large navy pistol, and that deceased 
then attempted to draw his pistol, when defendant fired the 
second shot and Rankins fell from his horse and expired 
with his pistol] on his breast. .That,after or about the time 
of the first fire defendant said, “if that is your game (or 
aim) G——d d n you, light in to me.” These were the 
only words spoken by the parties at the time, and the wit- 
nesses state that deceased did not have a pistol in his hand 
nor make any attempt, that they saw, to draw one till after 
the first shot. One witness stated that as deceased rode 
around the wagon he had his pistol in his hand, and another 
witness stated that he had his hand on his hip or in his 
pocket before defendant shot. There was evidence tending 
to show that deceased was a turbulent man when drinking. 
The jury may well have reached the conclusion that they 
did, and there is nothing in the evidence which authorizes 
us to disturb the finding. 

The newly discovered evidence set out in the motion is 
altogether cumulative in its character, and would only have 
1. xew reraL: Cu- established what had already been clearly 

mulative evi- ° 

dence. proven by a large number of witnesses, viz: 
that deceased had on very many occasions threatened to 
kill defendant, some of them extending the threats down 
to the day of the killing. The evidence of these witnesses 
_ Was undisputed, and no attempt was made to assail or im- 
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peach it on the part of theState. Ifthe State had attacked 
this evidence or sought to discredit the witnesses who 
swore to these threats, and thus brought the question jp 
doubt, the motion would have been entitled to considera. 
tion by the court, and, in such a case, it might have beep 
justified in relaxing the rule that newly discovered evidencg 
which 1s merely cumulative is no cause fora newtrial. We 
cannot perceive that the court committed error in overrul 
ing the motion on either of the grounds assigned. Look. 
ing at the whole record in this case we have been unable 
to discover any reason for disturbing the judgment, and it 
will therefore be affirmed. Judgment affirmed, in which 
the other judges concur. 
AFFIRMED, 





Tue Strate EX REL. GILBERT v. ELDRIDGE, APPELLANT. 


Attachment Bond: set OFF: UNLIQUIDATED DAMAGES. In a 
suit upon an attachment bond, the defendant cannot assert, as¢ 
set off, the unliquidated damages arising from a breach of the 
covenants of a lease. 

Practice: NON-FILING OF BOND SUEDON. Objections to evidence 
and motion in arrest, on the ground that the bond sued on is not 
filed with the petition and no excuse is given for not filing it, will 
not be sustained. 

Bill of Exceptions: exnisirs. A copy of a bond, not incorpor- 
ated in the bill of exceptions, although attached to the petition as 
an exhibit, cannot be noticed. 

Attachment Bond: sgat An instrument given as an amended 
attachment bond, but not sealed, and not having the word “seal” 
incorporated in it, is inoperative as a bond, and can not supersede 
the original bond, or render it inoperative. 


Appeal from Dade Circuit Court—Hon. J. D. Parxnysox 
Judge. 


Shafer § Duckwall for appellant. 


1. The damages in a suit on an attachment bond are 





eo @ F *F FF OS me | FT 


a te. Se 


OCTOBER TERM, 1877. 585 


The State ex rel. Gilbert v. Eldridge. 








always unliquidated ; and, if the ordinary rule is to govern, 
the statute would be rendered nugatory. 

2. The petition fails to allege that the pond, or a certi- 
fied copy thereof is filed, and does not allege any excuse for 
failing so to do, and no testimony oan be introduced under 
it. Bothwell v. Morgan, 37 Mo. 107. 

8. The instrument filed with the petition and offered 
in evidence purports to be a copy of the attachment bond, 
but is not certified. The statute provides that certified 
copies of bonds taken in the course of judicial proceedings 
shall be evidence. Wag. Stat. vol. 1, p. 597, § 43. 

4. The amended attachment bond purports to be sealed 
on its face, and was filed upon the motion of plaintiff to 
dissolve the attachment for insufficiency of the original 
bond, was accepted by the plaintiff as such and was ap- 
proved as such by the court. ‘It related back to the incep- 
tion of the attachment proceedings and superseded the 
original bond. The plaintiff cannot have two securities of 
the same character for his damages. After the amended 
bond was given, the original bond became a nullity. 

5. The motion in arrest should have been sustained for 
the reason that the petition does not allege that the instru- 
ment sued on, or a certified copy thereof, is filed with the 
petition, or any excuse for failing to file the sam>. The 
defect is not waived by failure to demur or answer, and 
can therefore be reached by motion in arrest. Bothwell v. 
Morgan, 37 Mo. 107. 

6. The rejection of the bond sued on by the court, on 
the filing of a new bond, discharged the securities. Jol- 
linsworth v. Matthews, 19 Mo. 406. 


Suerwoop, C. J.—Suit on attachment bond. Gilbert, 
to whose use the suit was brought, recovered judgment, 
and the defendants appeal, assigning divers errors for its 


reversal. 
I. There was no error committed in striking out that 


portion of the ans crx relating to a breach of the covenants 
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1 artacuuenr Of @ lease entered into between defendants 
liguidated dam. 2nd Gilbert, to whose use this suit is brought, 
atta Unliquidated damages are not the subject of 

set-off, as this court has frequently held. (Brake v. Cor. 

ning, 19 Mo. 125 and cas. cit.) The right of set-off did not 
exist at common law, but is purely the creature of statutory 
origin. (2 Bouv. Law. Dic. Tit. Set-off). Our statute re. 
specting this right only allows its exercise where the parties 
are “mutually indebted,” (2 W. 8. 1273, §1). The legisla- 
ture has seen fit however to allow the right of set-off to be 
exercised in suits on attachment bonds, and “ against the 
party to whose use the suit is brought, with the same 

effect as if such party were the plaintitl,” (1 W. 8. p. 

188 §12). If with the same effect, then with no other 

effect. Had Gilbert sued defendants for a debt, no one 

would claim that they in such an action, could successfully 

assert as a set-off the unliquidated damages arising from a 

breach of the covenants ofalease. If they could not do so 

in such a case, then certainly not in the one at bar; for the 
statute in question has not changed the nature of the statu- 
tory right of set-off, but only extended its exercise to an- 
other class of cases, to which it did not extend prior to the 

act of 1853, (p. 112). 

II. As respects the sufficiency of the petition, it stated 
facts sufficient to constitute a cause of action, although the 
2. practice: non. PON sued on was not filed with the petition, 

fling of bond and no excuse given for non-filing. Burdsall 
v. Davies, 58 Mo. 138; which explains or qual- 
ifies the case of Rothwell v. Morgan, 37 Mo.107. To the 

same effect is H. § St. J. R. R. Co. v. Knudson, 62 Mo. 569. 

For this reason the objection to the introduction of any 

evidence, and the motion in arrest were alike unfounded. 

III. Itis insisted that error occurred in admitting in 
evidence the copy of the bond declared on, because such copy 
$. um or excer. WAS not certified as required by law. (1 Wag. 

tions: exhibits. Stat, 597, § 43). It is impossible to tell wheth- 
er the copy was certified or not, as it has not been incor 
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rated in the bill of exceptions, and therefore, although 
attached to the petition as an exhibit, cannot be noticed. 
IV. Respecting the exclusion of the amended attach- 
ment bond, (as it is called), when offered in evidence, as 
a atacunenr Well as the refusal to admit the record evi- 
BORD : seal. dence of the approval of such instrument, it 
js enough to say that conceding that the acceptance of the 
amended bond would supersede and render inoperative the 
original instrument ; still such concession can avail the 
plaintiff nothing, as the instrument excluded was not a 
bond in consequence of not having the word “seals” incor- 
porated im the body thereof. For the like reason there was 
no error in refusing a declaration of law to the effect that 
the bond sued on had been superseded by the unsealed 
instrument offered in evidence. The rights which Gilbert 
had acquired under and by virtue of an instrument author- 
ized by law, could not be abrogated by one wholly unau- 
thorized. Finding no error in the record, we affirm the 


judgment. All concur 
AFFIRMED. 





Tue State ex REL. Scnoon District No. 3, &c., PLAINTIFF IN 
IN Error v. Mayview Boarp or Epucation. 


Town School Districts. Outlying territory adjacent to a town may 
be organized with the town into a single school district under the 
statute (Wag. Stat. p. 1262 2 1), without having been previously 
attached to the town for school purposes. 


Error to Lafayette Circuit Court—Hon. Wu. T. Woon, Judge. 


This was a proceeding by intormation in the nature ot 
aquo warranto brought by the prosecuting attorney of La- 
fayette county at the relation of several school districts in 
that county for the purpose of testing the question wheth- 
er the Board of Education of Mayview school district right- 
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fully exercised jurisdiction over certain territory described 
in the information. It appeared by the return to the writ 
that the town of Mayview was situated in district 6, T. 49, 
R. 26; that two of the complaining districts were situated 
in another township ; that by proceedings taken in supposed 
conformity to section 1, Wag. Stat. p. 1262, the town and 
the remainder of section 6, together with portions of the 
complaining districts had been organized and established 
as a single school district. Tothis return there was a de. 
murrer on the ground that it failed to show that the terrj- 
tory taken from the complaining districts was attached to 
the town of Mayview for school purposes, when the election 
was held and the other steps were taken which resulted in 
the alleged organization. The demurrer was overruled 
and there was judgment for the respondent. The other 
facts are stated in the opinion of the court. 


Ryland § Ryland and Wallace § Chiles for plaintiff in 
error. 


It has been decided by this court that a city, town on 
village with its additions may organize under this law, or 
that for the purposes of organization all the territory of 
the district outside of the limits of such city &c. may be 
considered as territory attached thereto for school purposes, 
and that in either case the voters of such city &c. alone or 
with the territory so attached, can adopt such law. State 
v. Searl, 50 Mo. 268; State v. Heiser,60 Mo. 540. But these 
decisions do not hold that this law will authorize the an- 
nexation of territory lying outside of such district and in 
a different township without the consent of the districts to 
be affected. Smith v. Township Board, 58 Mo. 297; State 
v. Heath, 56 Mo. 281. 


Walker § Field for defendant in error, cited State v. 
Appleton City §c., 53 Mo. 127; Indept. School Dist. v. Super- 
visors, 25 Iowa 305; Fort Dodge School v. Dist. Township §¢., 
15 lowa 434, 
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Hoven, J.—On the 8th day of February, 1874, an elec- 
tion was held in the town of Mayview, in Lafayette county, 
and in certain territory, four miles in length and one mile 
and a half in width, encompassing said town, but not 
attached thereto for school purposes, for the purpose of 
organizing the same into a single school district, under 
the provisions of the first section of the act of March 21st, 
1870, in relation to public schools. At said election two- 
thirds of the qualified electors, residing in the territory 
described, voted for the adoption of the act aforesnid, and 
thereafter the further requirements of said act were in due 
time regularly complied with. The sole question presented 
for our determination is, whether territory lying outside of 
a city, town or village, and not already attached thereto 
for school purposes, could be included by such city, town 
or village, in its original organization into a school district 
under the first section of the act aforesaid. This precise 


question was decided in the affirmative in the case of The 
State v. Appleton City, 53 Mo. 127, and that case is decisive 
of this. The judgment of the circuit court, holding the 
organization of the town and the unattached territory into 
a single school district to be lawful, will, therefore, be 
affirmed. The other judges concur. 


AFFIRMED, 


Jounson, PLAINTIFF IN Error, v. Honess. 


Practice: Bitt or exceptions. This court will not examine into 
errors alleged to have occurred during the progress of the trial, 
where there is no bill of exceptions in the transcript; and it will 
not regard, as a bill of exceptions, what purports to be such and ap- 
pears to be signed by the judge, but which does not appear even 
to have been filed; and the term “filed,” as here used, signifies 
more than a mere indorsement to that effect, and denotes, more 
especially, an entry made by the clerk upon the record, announc- 
ing and evidencing the fact that the bill has been allowed. 
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J. R. Arnold for plaintiff in error. 


Suerwoop, C. J.—Ejectment for lands in Dent county,— 
We are precluded from any examination into the errors 
1. pracrice: vin alleged to have occurred during the progress 

of exceptions. —_of the trial, as there is no bill of exceptions in 
the transcript. There is, indeed, what purports to be a bill 
of exceptions, and it appears to be signed by a judge; but 
it does not appear to have ever been filed, either in term 
time or vacation. There is nothing, therefore, to authen- 
ticate the instrument. In order for a bill to “ form a part 
of the record of the cause,” it must be both signed and 
filed. (2 W. S. 1044. § 31.) “The term ‘filed,’ as above 
employed, has a broader signification than the mere indorse- 
ment to that effect, and comprehends more especially, in its 
proper interpretation, the entry made by the clerk on the 
record, by which the fact that the bill has been allowed is 
announced and appropriately evidenced.” (Fulkerson ». 
Houts, 55 Mo. 301.) As no error is perceived in the record 
proper, we affirm the judgment. All concur. 

AFFIRMED, 





Tue Strate v. Appcock, APPELLANT. 


Aiding Escape of Prisoner: surricrency oF INDICTMENT. An in- 
diciment for conveying into a jail instruments to aid the escape of 
a prisoner confined for felony need not set out the particular felony 
with which the prisoner was charged. 


Appeal from Stoddard Circuit Court—Hon. R. P. Owsn, 
Tudge. 


J. L. Smith, Attorney-General, for the State. 


The indictment follows the language of the statute, and 
is therefore sufficient. State v. Stubblefield, 32 Mo. 563; 
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Norton, J.—Defendant was indicted at the June term, 
1874, of the Stoddard county circuit court, for aiding pris- 
oners to escape from the jail of said county. He was tried 
and convicted at the December term, 1874, of said court, 
and his punishment assessed to two years imprisonment in 
the penitentiary. Unsuccessful motions for new trial and 
in arrest of judgment having been made in due time, he 
brings the cause here by appeal. Neither the evidence 
nor the instructions are preserved in the bill of exceptions, 
and the only question presented for our determination is 
the sufficiency of the indictment. The indictment is found- 
ed on Sec. 27,1 Wag. Stat. 480, which declares that “every 
person who shall convey into the penitentiary or any jail 
or other place of confinement, any disguised instrument, 
arms or other thing proper or useful, to aid any prisoner in 
his escape, with intent thereby to facilitate the escape of 
any prisoner lawfully committed or detained, &c., for any 
felony whatever, &c.” The indictment alleges that John 
Addcock, &c., did with force and arms unlawfully and felon- 
iously convey into the county jail of Stoddard county, two 
case knives, which said case knives were then and there in- 
struments useful to aid prisoners in their escape; the said 
Addcock then and thereby intending to aid, assist and facil- 
itate the escape of one George Wilson, lawfully committed 
and detained in the aforesaid jail according to law, charged 
with felony, &c.” 

There is nothing in the objection that the indictment is 
defective in not setting out and charging the particular 
felony with which the prisoner George Wilson was charged. 
It alleges the conveyance into the jail by defendant of two 
case knives, which were proper and useful things to aid a 
prisoner in his escape, and that defendant intended by that 
act to aid Wilson, a prisoner lawfully confined in the jail 
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under a charge of felony, to effect his escape. Under the 
statute, proof of “any felony whatever” on the trial, would 
sustain the indictment. All the elements necessary to con. 
stitute the offense appear in the indictment in the language 
of the statute, and we think that is sufficient. State », 
Presbury, 13 Mo. 342; State v. Fulton, 19 Mo. 680. Judg. 
ment affirmed, in which the other judges concur. 
AFFIRMED, 





Koons v. St. Lous & Iron Mountain Rartroap Company, 
APPELLANT. 


Personal Injuries to Child: coNnTRIBUTORY NEGLIGENCE OF PA. 
RENTS: INSTRUCTION, An instruction to the jury to find for plain- 
tiffs, if they “believe from the evidence that plaintiffs negligently 
permitted their son$to wander from his home and to go upon the 
turn-table of defendant, and that the son was killed by said turn. 
table, and that he was so young and inexperienced as not to possess 
sufticient ‘judgment to warn him of the danger of the place or 
character of the machinery, and that he was killed by negligence 
and carelessness of defendant in not properly guarding and pro- 
tecting said turn-table and keeping children from playing on the 
same’’ was held to be clearly erroneous ; but it was also held that, 
because of said instruction, the court would not reverse the judg- 
ment where it appeared that there was no evidence whatever that 
plaintiffs ever assented to, or approved of, their child going on the 
turn-table; but, on the contrary, they prohibited his so doing. 


Evidence: Opinions OF WITNESSES, NOT EXPERTS. The opinions 
of witnesses who are not experts, as to whether or not a turn-table 
is a dangerous machine, and as to whether or not it was gross 
carelessness to leave it unfastened or uncovered, are not competent 
evidence. 

Negligence: custom or oTHER RAILROADS. The custom of other 
railroads, as to keeping their turn-tables locked, is immaterial upon 
the issue, whether or not the defendant railroad was guilty of neg- 
ligence in not doing so. 


Appeal from Wayne Circuit Court—Hon. R. P: Owen, Judge. 


The instruction referred to in the opinion of the court 
as the first instruction given, is as follows: 





OCTOBER TERM, 1877. 593 


Koons v. St. Louis & Iron Mountain R. R. 








~ If the jury find from the evidence that the plaintiffs are 
husband and wife and father and mother of deceased, 
James R. Koons, and that James R. Koons was a child nine 
years of age, incapable of understanding the dangerous 
character of the turn-table in question, andif they find that 
said turn-table was used and operated by.defendant in con- 
nection with its said road, and that it was located in a pub- 
lic place near the passenger station and adjacent to the 
business and residence portion of the town of Piedmont, and 
that it was a dangerous* machine and was by defendant 
left open, uncovered and unfastened, so that children could 
and were in the habit of playing in and about and turning 
the same with other children, that plaintiffs’ son was caught 
between the ends of the timbers of the turn-table and the - 
immovable track and thereby was crushed and killed, and 
‘if they further find that its agents or employees were guilty 
of negligence in setting up or keeping such a machine ina 
public place open, uncovered and unfastened and permitting 
children to frequent and play on and turn said machine, 
then the jury will find for the plaintiffs, and assess their 
damages at such sum as they may deem fair and just, hav- 
ing regard to the mitigating or aggravating circumstances 
attending such negligent conduct of defendant, not exceed- 
ing five thousand dollars. 


Thoroughnan § Warren and W.R. Donaldson for appel- 
lant. 


1, The court erred in permitting plaintiffs’ witnesses, 
against defendant’s objection, to answer the question, “ Do 
you think the turn table dangerous?” It did not call for 
facis, but for the opinion of the witnesses and substituted 
their judgment for that of the court or jury. The case did 
not require the testimony of, nor did these witnesses testify 
as,experts. Sparrv. Welliman,11 Mo. 230; Gavisk v. Pacifie 
R. R. 49 Mo. 274; Winters v. H. & St. J. R. R., 39 Mo. 468; 
Dickerson v. Johnson, 24 Ark. 251. 
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2. The court erred in permitting, against defendant's 
objection, the question to be asked the witnesses, “ What 
is your understanding in regard to railroads keeping their 
tur:etables locked?” The usage-of other railroads wag 
immaterial to the issues, and certainly the “ understand. 
ing” as to such usage, of witnesses who do not appear to 
have any knowledge of it, is incompetent. : 

8. Plaintiff’s first instruction assumes controverted 
facts, and such an instruction is erroneous. W.M. F. Ins. 
Co. v. St. Mary’s Sem., 52 Mo. 492; Wyatt v. Citizens Ry, 
Co., 62 Mo. 408; Sawyer v. Han. & St. Jo. R. R., 37 Mo, 
249; Mead v. Brotherton, 30 Mo. 201. It is also erroneous 
as to the assessment of damages. The evidence of the jury 
. must be based upon evidence and not mere conjecture. 
Quin v. Moore, 15 N. Y. 482; James v. Christy, 18 Mo. 162; 
Coover v. Moore, 31 Mo. 574. 

4. Plaintiffs’ instruction No. 3, in substance lays down 
the proposition that, although the plaintiffs negligently per- 
mitted their son to go upon the turn-table, they well know- 
ing the danger, and the inexperience of the child, yet if the 
turn-table was not properly guarded and protected so as to 
keep children from going upon the same, they must find 
for plaintiffs. 

We respectfully submit that this position is at war with 
every authority. The instruction wholly ignores the ques- - 
tion whether the admitted negligence of plaintiffs, or that 
charged against defendant, was the proximate cause of the 
injury ; and violates the rule that where the negligence of 
both parties produces the injury, no action will lie. Itis 
not disputed that the turn-table was private property of 
defendant, intended for its own sole use. Schaabs v. W. 8. 
Wheel Co., 56 Mo. 173; Straub v. Soderer, 53 Mo. p. 38; 
Sweeney v. O. C.& N. P. P. R’y, 10 Allen 368; Shear & Redf. 
on Neg., § 498; Meyersv. C. R. I. & P. R. R., 59 Mo. 228; 
Maher v. A. § P. R. R., 64 Mo. 267. 


Limerson § Dillingham for respondent. 
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~ Ist. The plea of contributory negligence is a legiti- 
mate one when defendant has not been guilty of gross care- 
lessness and negligence himself. But in a case like the one 
at bar, it is trifling with good sense to maintain that this 
defendant may set up and keep such a dangerous machine, 
go inviting to children, unfastened and unguarded, and then 
claim that, because children escape from home and are 
attracted by the charms of play about and on such a 
machine as this, there is such contributory negligence as 
prevents a recovery. Isabel v. Hannibal & St. Jo. R. R. Co., 
60 Mo. 482; Stout v. Railroad Co.,17 Wall. 657; Schmidt v. 
Milwaukee, &c., R. R. Co., 23 Wis. 186; R. R. v. Gladmon, 
15 Wall. 401; B. f§ O. R. R. v. State, 36 Md. 366; Coombs 
v. NV. B. Cordage Co., 102 Mass. 572; Gray v. Scott, 66 
Penn. 345; B. g& O. R. R. Co. v. State, 30 Md. 47; Thl v. 
42nd St. R. R. Co., 47 N. Y. 317; B.g¢ I. R. R. Co. v. Sny- 
der, 18 Ohio Stat. 414; Noris v. Litchfield, 35 N. H. 271; 
Kennedy v. N. M. R. R. Co.. 36 Mo. 363. 

Napton, J.—The third instruction given for the plaintiffs 
in this case was clearly erroneous. This instruction was 
L persona nyu. “‘thatif the jury believe from the evidence 
reesligence ot that plaintiffs negligently permitted their son 
— James R. Koons, to wander from his home 
and to go upon the turn-table of the defendant, and was 
killed by said turn-table, and that said James R. was so 
young and inexperienced as not to possess sufficient judg- 
ment to warn him of the danger of the place or character 
of the machinery, and that he was killed by negligence and 
carelessness of defendants in not properly guarding and 
protecting said turn-table, and keeping children from play- 
ing on the same, they will find for plaintiff.’ This instruc. | 
tion seems to have been based upon certain remarks of Mr, 
Justice Hunt in the case of Railroad v. Stout, (17 Wallace,) 
where the boy injured, who was 6 years old, was the plain- 
tiff, and the defense disclaimed any defense resting on the 
ground that plaintiff’s parents were negligent, or that the 
plaintiff was negligent, as he was only six years old. But 
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in the present case the boy was killed, and his father and 
mother are the plaintiffs. To say that if they negligently 
allowed their son to go and play on the turn-table, it would 
be no contributory negligence, would be going further than 
the decided cases, either here or elsewhere, authorize. [t 
would be equivalent to saying that if they sent their boy, 
and encouraged him to resort to this machine as a play 
ground, they would still be entitled to recover, notwith. 
standing their negligence, because the machine was, through 
the negligence of the railroad company, left so that it could 
be used by children for such purposes ; and thus the plaint- 
iffs would be allowed to recover for their own negligence, 
without which the accident could not have happened. In 
the case of the Railroad v. Stout, the child was not killed 
but crippled, and he was the plaintiff and not his parents, 
and it was conceded that there was no negligence on the 
part of the parents, and that as the child was only six years, 
none eould be predicated of the child, and therefore the 
only question was as to the liability of the company, by 
reason of their leaving the turn-table unlocked. The cases 
are materially different in this respect, and it is’strange that 
the third instruction was asked and given, especially in 
view of the testimony, which had no tendency whatever 
to establish any such negligence on the part of the plaint- 
iffs. There was not a particle of evidence that the father 
permitted his son to go on this turn-table. The only testi- 
mony on the subject was the evidence of the father, and he 
stated that he warned and ordered an older brother of the 
boy killed, not to go on this turn-table, in the presence of 
the younger boy, who was killed, and of course such advice 
or direction was equivalent to a prohibition to the younger 
son. 

As the boy killed in this case was 9 years old, the court 
gave the further instruction that “ if they believe from the 
evidence that James R. Koons was of sufficient age and 
discretion, and of sufficient judgment to know the danger- 
ous character of the defendant’s turn-table, and was killed 
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jn consequence of his own negligence, or might have 
averted the injury by the exercise of ordinary care and 
prudence, they ought to find for the defendants.”” Under 
this instruction the jury must have found that there was 
no contributory negligence on the part of the boy. 

It is objected, in this case, that the plaintiff’s witnesses 
were allowed to state, in answer to direct questions, that | 
g. evivence: opin- they thought the turn-table a dangerous | 

not — machine, and one of the witnesses was allowed 
to state that he thought the turn-table dangerous, and that 
jtwas gross carelessness for the company to leave it unfas- | 
tened or without covering. Several witnesses were also | 
asked as to the custom of railroads generally, as to keeping | 
their turn-tables locked. The witnesses gave their opin- 
ions on both these points. That such testimony was inad- 
missible, we suppose hardly needs any citation of authorities. 
It is true that the testimony, exclusive of this objectionable 
‘portion of it, clearly showed that the turn-table was a 
dangerous machine to be used by children, and the death 
of the plaintiff’s child might be considered sufficient of 
itself to establish that fact, and it might be inferred that 
to leave such machinery, in the midst of a village of 1,000 
inhabitants, without any protection, by locks, or floors, or 
covering, was gross negligence on the part of the defendant 
corporation. This was, however, the question the jury 
were called upon to decide. How far their verdict might 
have been influenced by the opinions of these witnesses, 
who did not pretend to be experts, it is impossible for us 
to say. 

The custom of other railroads was perfectly immaterial ; | 
if that custom had been the reverse of what the witnesses| 
8. NEGLIGENCE: stated it to be, it would certainly have fur-| 

railroads. nished no defense to the defendant. It was 
the province of the witnesses to state facts, and for the )| 
jury to draw their inferences from these facts. The first || 
instruction given by the court was substantially correct, 
and we would not reverse the judgment because of the 
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third instruction, for the reason that there was no evidence 
whatever that plaintiff ever assented to or approved of his 
child going on the turn-table, but on the contrary, that he 
prohibited his so doing. But on the trial, the opin. 
ions of witnesses were repeatedly called for and admitted, 
and although we might concur in the opinion of these wit- 
nesses and that of the jury, the defendant was entitled to 
have the case tried according to law. Judgment reversed, 
and case remanded. The other Judges concur. 
REVERSED. 





HILLIKER ET AL. V. FRANCISCO ET AL., APPELLANTS, 


1. Mechanic’s Lien: OWNER MAY APPEAL FROM JUDGMENT AGAINST 
HIS PROPERTY. An owner, who has been made party to a mechan- 
ic’s lien case, is entitled to appeal from a judgment in favor of a _ 
sub-contractor subjecting his premises to the lien. 

2. Account Filed for Mechanic’s Lien. When it appears that 
the owner was apprised of the terms of the contract between the 
principal and the sub-contractor, an account filed by the latter 
for “Junction City stone turnished for First National bank building, 
as per contract, and labor setting same $7,790” will be held a suffi- 

ciently specific statement of his claim for a mechanic’s lien. 

8. Partnership: INDIVIDUAL CONTRACT: EVIDENCE: PARTIES TO 
suit. -A contract running in the name of “R. W. H. and J. F. K. 
of the firm of H. & K.,” though signed in the name of the firm, is 
the contract of the individual members and not of the firm, and 
evidence to prove that a third person was also a member of the 
firm is inadmissible in a suit on such contract; and such third 
person is not a necessary or proper party to such suit. 

4. Partnership Assets: iNpIvipvAL pests. A partner has no 
right to appropriate the assets of his firm to the payment of his 
individual debts, nor to the payment of the individual debts of 
himself and his co-partner, unless they are also debts of the firm, 

5. Measure of Sub-Contractor’s Right of Recovery. If there 

is no evidence to show that the materials furnished by a sub-con- 

tractor are worth less than the price agreed on between him and 
the principal contractor, he is entitled to a lien for this agreed price 
regardless of the price that mav have been fixed by the contract 
between the owner and the principal contractor. 
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«@ @arprise. That an attorney is surprised by the rulings of the 
court or by instructions given, is no ground for a new trial. 


Appeal from Jackson Circuit Court—Hon. SAMUEL L. Saw- 
YER, Judge. - 


This was a suit to enforce a mechanic’s lien brought by 
k. W. Hilliker and Joel F. Kinney, as partners doing bus- 
jness under the name amd style of Hilliker & Kinney, 

inst Francisco, Switzer & Jeffers and the First National 
Bank of Kansas City. The bank was the owner of the 
building sought to be charged with the lien; the other 
defendants were contractors for its erection, and plaintifts 
were sub-contractors for the stone-work. The contract 
sued on ran in the name of “ R. W. Hilliker and J. F. Kin- 
ney, of the firm of Hilliker & Kinney,” as parties of the 
first part, and was signed “ Hilliker & Kinney.” The first 
item of the account filed with the clerk of the circuit court, 
for a mechanic’s lien, was as follows: 

«To Junction City stone furnished for First Na- 

tional Bank building, as per contract, and 

labor setting same. . . - « «+ + $7790 00” 

The petition was in the usual fem, The beak filed a 
separate answer denying the allegations in the petition, 
and alleging that there was a defect of parties plaintiff, and 
in another count set up a settlement between appellant and 
one of plaintiffs, Joel F. Kinney, of all matters in contro- 
versy in the suit. Evidence was offered to prove the set- 
tlement. It tended to show that the consideration for the 
- settlement was a credit for $1,800 on a judgment held by 
the bank against Kinney, and a receipt for $1,400 in full 
discharge of an account claimed by the bank to be due to 
it from Hilliker, Kinney and one Phelps, for which a suit 
was then pending. 

The counsel for plaintiffs objected to the evidence as 
incompetent and irrelevant, because the indebtedness ap- 
peared to be that of other parties than the plaintiffs. Dur- 
ing the argument on the objection the court suggested that 
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it would be necessary to show that Phelps was a partne 
with Hilliker and Kinney in the contract sued on, before 
the settlement could be made available as a defense; ang | 
_ if such partnership could be shown, the settlement would 

be immaterial, as in that case there would be a defect of 
parties plaintiff, and plaintiffs could not recover. Coungel 
for both parties acquiesced in the suggestion as to the defect 
of parties plaintiff, and defendant then abandoned the 
count in his answer, setting up the settlement, and contin. 
ued the trial of the case, introducing evidence to show 
that Phelps was a partner in said transaction, and on that 
point only. 

The court, at the instance of the plaintiff, gave the fol- 
lowing among other instructions: 

4. It is wholly immaterial in tis case, and does not 
. affect the plaintiffs’ right to recover herein what the terms 
of the contract were between the First National Bank of 
Kansas City and Francisco, Switzer and Jeffers for erecting 
the bank building, or what price said Francisco, Switzer 
and Jeffers were to receive for the same or the stone work 
put into said building. 

7. If the jury find from the evidence that Francisco 
Switzer and Jeffers, while the work of building the build- 
ing described in the petition was going on, executed the 
written contract offered in evidence by plaintiffs in this 
case, the defendants are estopped from denying that the 
contract sued on was made by them with Hilliker and 
Kinney <s partners under the firm name of Hilliker & Kin- 
ney, and from asserting that Cicero Phelps had any inter- ° 
est in said contract, and in that case it makes no difference 
whether Cicero Phelps was at the time of making the con- 
tract sued on, or during the progress of the work, became 
a partner with Hilliker and Kinney in the stone business 
or not. 

Upon the instructions the jury found for plaintiffs, and 
judgment was entered against the contractors and for the 
enforcement of the lien against the building. There was 





CoCo et Re he es DD Se | 


OU'TOBER TERM, 1877. 601 





—_—_— 


Hilliker v. Francisco. 





a 


no judgment against the bank by name. The bank alone 
appealed. 


Tomlinson § Ross for appellant. 


1st. Testimony as to the settlement made between the 
appellant and Kinney was competent and relevant. Kin- 
ney had a right to make the settlement, whether the indebt- 
edness to appellant was that of Hilliker and Kinney, or 
Hilliker, Kinney and Phelps, for they were severally liable 
to the appellant. Austin v. Feland, 8 Mo. 309; Rent v. 
Rogers, 24 Mo. 306; Mortland v. Holton, 44 Mo. 58. At the 
suggestion of the court, acquiesced in by plaintiffs’ counsel, 
appellant abandoned a good defense, relying on proving 
that Phelps was interested as a partner in the transaction, 
which is the foundation of the action, and tried the cause on 
this theory. When appellant had no opportunity to be 
heard on the third defense, its counsel were first informed 
that what it had been led by the court to believe was a 
good defense was no defense at all. This operated a sur- 
prise on appellant and entitled him to a new trial. Morrow 
v. Hatfield, 6 Humph. 108; LeFleming v. Simpson, 1 Man 
& Ry. 269; Boyce v. Mooney, 40 Mo. 104. 

2nd. The doctrine of estoppel can not be made to 
apply to the case. Appellant never made any admission 
inconsistent with the evidence offered; never made any 
admission to plaintiffs at all, and did not mislead them in 
any way. Newman v. Hook, 37 Mo. 207. — 

3d. Phelps was a necessary party to the suit. Wag. 
Stat. 999 § 2; Id. 909 § 8, 1000 § 4, 1001 § 6. 

A dormant partner is a necessary party under the 
code. Secor v. Keller, 4 Duer 416; McKenzie v. L’ Amour- 
eux, 11 Barb. 516; Barber on Partners, 426, 427; Parsons 
on Partnership, 428; Wilson v. Wallace, 8 8. & R. 53; 
Bailey v. Inglee, 2 Paige, 278. For defect of parties plain- 
tiff all may demur (or answer if defect does not appear on 
face of pleading.) Scranton v. The Bank, 33 Barb. 527; 30 
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How. Pr. 231; Howard v. McKowen, 2 Brown, Penn. 150, 
The mechanics’ lien law does not change the relation of 
parties to contracts. Rockwood v. Walcote,3 Allen 458, 
4. There was no cause of action stated in the petition, 
The account filed was not a just and true account within 
the meaning of the statute. What purports to be an 
account, is not such, but a price agreed upon for the work, 
Russell v. Bell, 44 Pa. St. 47; Lee v. Burke, 66 Pa. St. 336 


Wm. E. Sheffield for respondent. 


The bank was not a necessary party to the suit, and 
there being no judgment against it, it could not take an 
appeal; the judgment was against the contractors. Schef. 
fer v. Lohman, 34 Mo. 68; Acts .1856-7 p. 668; Wag. Stat. 
908 § 3; Wibbing v. Powers, 25 Mo. 599; Ashburn v. Ayres 
28 Mo. 75; Wescott v. Bridwell, 40 Mo. 146; Miller v. Faulk, 
47 Mo. 262; Horstkotte v. Menier, 50 Mo. 158. It is the 
duty of the original contractor to protect the property 
against liens, and if he fails to do so, the owner has his 
remedy against him; but cannot defend against the lien. 

2. The written instrument claimed to be the settle- 
ment which the First National Bank had from Kinney, 
bearing date Nov..12, 1874, and which was used upon the © 
hearing of the motion for a new trial, shows upon its face 
that the claims pretended to have been paid by the settle- 
ment, were not against Hilliker and Kinney at all; but 
were claims against Phelps and Kinney individually, and 
Hilliker, Kinney & Phelps. Ackley v. Staehlin, 56 Mo. 558; 
Flanagan v. Alexander, 50 Mo. 50; Price v. Hunt, 59 Mo. 
263. 

3. There was no ground for a new trial on the score 
of surprise. State v. Schar, 50 Mo. 393. 


Henry, J.—The First National Bank of Kansas City 
1. uecranres’ W428, by plaintiffs, made a defendant, but they 
sett appeat from OW insist that the bank has no right of ap- 


‘sere peal from the judgment against its property. 
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Sec. 9, page 910, Wag. Stat., provides that “in all suits 
under this chapter, the parties to the contract shall, and 
all other persons interested in the matter in controversy 
and the property charged with the lien may be made par- 
ties, but such as are not made parties shall not be bound 
by any such proceedings.” Respondents contend that the 
bank was not a necessary party to the proceedings, and 
therefore has no right to appeal from the judgment. A\l- 
though not a necessary party, it will not be denied that the 
bank was a proper party. Virtually there are two causes 
of action stated in the petition; one against the contract- 
ors, to which the owner is neither a necessary nor a proper 
party; the other against the owner to subject its property 
tothe payment of the contractor’s debt, and the bank 
would not have been bound by the judgment enforcing 
the lien against its property, unless made a party to the 
proceedings. A demurrer for misjoinder would not have 
been sustained; section 9 recognizes the propriety of mak- 
ing the owner a party, and provides, what would have been 
the law if no such provision had been inserted, that the 
owner shall not be bound by the judgment, unless made a 
party to the proceedings. It would be an anomaly if the 
bank, by being made a party, would be bound by the judg- 
ment against its property, and yet could not appeal from 
that judgment, however erroneous. We think that the 
appeal was properly allowed. 

The account filed with the clerk, under the circum- 
stances, was specific enough. The only item about which 
2. account rmep there can be any doubt, is the first, for stone 

FOR MECHANICS’ , : *)7: 

LIEN. furnished bank building as per contract, &ec. 
There was evidence tending to show, not only that the 
bank was apprised of the terms of the contract between 
the contractors and plaintiffs, but had agreed with the con- 
tractors to the sum of $7,000.00, as compensation to plain- 
tiffs for the labor and materials mentioned in the first item. 

The court below held, that inasmuch as the contract 
for the stone work was made with R. W. Hilliker and J. 

39 
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8. pantnensniP: F'. Kinney, defendants were estopped from 


individual con- 
tract: evidence 


parties to suit. Showing that Phelps was jointly interested 
with them ia the contract, and that, therefore, defendants 

could not avaii themselves of the settlement made with 
Kinney by the bank, whether the demands of the bank, 
so settled, were against Hilliker, Kinney and Phelps, or 
not. The written agreement was not made with the firm 
of Hilliker & Kinney. If it had been, evidence would 
have been admissible to show that Phelps was their eo. 
partner. Such proof would not have been contradictory 
of but consistent with the written contract. Having been 
made with the individuals, R. W. Hilliker and Joel Kip. 
ney, Phelps could only have had an equitable interest in 
the contract. If there was a firm of Hilliker & Kinney, 
of which he was a member, and the work contracted for 
was in the line of the partnership business, or if there was 
an understanding between him and Kinney and Hilliker, 
that he should be jointly interested, he would have had his 
remedy against them, but the fact that he was their part- 
ner in business, or that they had agreed that he should be 
jointly interested with them in the contract, imposed no 
liability to him, upon the bank or the other defendants 
who might properly have denied that Francisco & Co, 
made any contract with Hilliker, Kinney & Phelps, if such 
a contract had been declared upon. The evidence to show 
that Phelps was jointly interested with Hilliker & Kinney 
in the contract sued upon, being inadmissible, the seventh 
instruction for plaintiffs was properly given; and it follows 
that the evidence to show that the claims of the bank 
4. pantversere against Kinney and Phelps, were partnership 

tal debts liabilities of the firm of Hilliker, Kinney & 
Co., of which Phelps was a member, was also properly ex- 
cluded. Kinney had no right to appropriate assets of the 
firm of Hilkiker & Kinney in payment of debts owing from 
the firm of Hilliker, Kinney & Co. But our statute makes 
such obligations joint and several, and it may be argued 
that they were also the debts of Hilliker and Kinney. That 
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js true, but not debts of the firm of Hilliker & Kinney, but 
debts for which they were individually liable. Kinney 
could not appropriate the assets of Hilliker & Kinney in 
payment of his individual indebtedness, nor could he ap- 
ply them in payment of an individual indebtedness of 
himself and Hilliker. Partnership assets must first be 
applied in payment of partnership liabilities, and one part- 
ner has no authority to make a different disposition of 
them. He can only dispose of the assets of the firm in 
the transaction of firm business, and it was no part of the 
business of the firm of Hilliker & Kinney to settle the 
business of Hilliker, Kinney & Co., or the individual lia- 
bilities of R. W. Hilliker and Joel Kinney, unless they 
were also liabilities of the firm of Hilliker & Kinney. 

The fourth instruction for plaintiffs is not objectiona- 
ble. It does not assert that the bank is liable to plaintiffs 


5 weasvrror sus. f0r the price of the materials and labor 


Con TRACT scov. agreed upon by the contractors and the 


- plaintiffs, without regard to their actual 
value. There was no evidence introduced or offered to 
show that the work and materials were worth less than 
the contract price, and the question discussed by appel- 
lant’s counsel, and in the Pennsylvania cases cited by them, 
is not presented by the fourth instruction, or anywhere in 
the record, and therefore will not be determined in this 
cause. 

That an attorney is surprised by the rulings of the 
court, or by instructions given, is no ground for a new 
6. SURPRISE. trial, but in this case, the only effect of the 
surprise alleged was to prevent defendants from offering 
the evidence, which in our view of the case, the court 
would have properly excluded. With the concurrence of 
the other judges, the judgment is affirmed. 


AFFIRMED. 
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An Indictment for a felonious assault under Sec. 23, Wag, 
Stat., p. 450, need not state that the act was done willfully, inten. 
tionally, with malice, with a deadly, or dangerous weapon, or under 
circumstances, which, had death ensued, would have constituted 
murder or manslaughter. 


Appeal from Bates Circuit Court—Hon. Foster P. Wrient, 
Judge. 


J. L. Smith, Attorney General, for the State, cited Jen- 
nings v. State, 9 Mo. 852; State v. Magrath, 19 Mo. 679; 
State v. Bailey, 21 Mo. 484; State v. Bohannon, Ib. 490; 
State v. Thompson, 30 Mo. 470. 


SuErwoop, C. J.—Indictment under section 33, 1 Wagn. 
Stat., p. 450 for feloniously making an assault with a large 
knife on the body of one Cherry, and with the knife felo- 
niously wounding and disfiguring, and inflicting great 
bodily harm on said Cherry, and endangering his life. The 
section has heretofore received repeated judicial construc- 
tion, and the authorities cited on behalf of the State fully 
sustain the position that it is unnecessary that the indict- 
ment state that the act was done willfully, intentionally, 
with malice, with a deadly or dangerous weapon, or under 
circumstances which, had death ensued, would have consti- 
tuted murder or manslaughter. Judgment affirmed. All 
concur. AFFIRMED. 
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Tue State v. Cutver, APPELLANT. 


Roads: NON-USER BY THE PUBLIC: ADVERSE POSSESSION BY AN OBSTRUCTER: 
LIMITATIONS: CRIMINAL LAW. The non-user, for a period of ten 
years, of aroad which the public has acquired a right to use as a 
state road by virtue of legal proceedings had under an act of the leg- 
islature, does not amount to an abandonment of the easement, so as 
to authorize the owner of the fee to enclose it ; nor does the fact that 
he has for a like period maintained a fence across it entitle ‘him to 
the possession of the roadway. Notwithstanding such non-user or 
enclosure for that period he is liable to a criminal prosecution for 
obstructing the highway, if he’maintains or continues to maintain a 
fence across the road. 


Appeal from Andrew Circuit Court—Hon. H. 8. Katty, 
Judge. 


William Heren for appellant. 


The non-user of an easement (a public road) wi!l author- 


we the holder of the legal title to take possession of such 
easement far short of ten years. The easement is only to 
the use of the publi¢ so long as the public choose to use 
and enjoy it, and when the public cease to use it, and fail 
to keep it up as a road, the easement, by operation of law, 
reverts to the owner of the fee, and the public ought not 
to be permitted to prosecute him for fencing it up. 


J. L. Smith, Attorney-General, for the State. 


When the existence of a highway is once established, it 
continues to be such until it is clearly and unmistakably 
abandoned; a partial deviation is not an abandonment. 
Town of Lewiston v. Proctor, 27 Ill. 414; State v. Young, 27 
Mo. 259; State v. Boscawen, 32 N. H. 331. 


Norton, J.—Defendant was indicted at the August term, 
1874, of the Andrew circuit court, for obstructing a public 
road by building a fence across it so as to obstruct and 
injure the passage of the same. He was put upon his trial, 
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found guilty, and his fine assessed at $20. His motion for 
new trial having been overruled, he brings the cause here 
by appeal. The court gave, among others, the followin 
instruction on the part of the State, to which defendant 
excepted, viz: 

8rd. Butif you find that the defendant, or those under 
whom he claims title to his land, fenced in or across the 
road, and kept and maintained such fence for the period of 
ten years successively, next before the finding of the indict- 
ment, or for any one period of ten years successively at 
any time before the finding of the indictment, claiming the 
right to use the land so fenced in fee and independently 
of said easement or road-way, then the defendant had a 
right to maintain his fence, or build another on the same 
ground, and to the same extent, and would not be guilty 
in so doing, under the law, of obstructing the highway or 
road. 

The defendant asked the following declaration, which 
was refused, to which he excepted: Although the jury 
may believe from the evidence that the road in question on 
the lands of the defendant had been located by Fox, Hall 
& Bedford, as Commissioners appointed by an act of the 
legislature of this State, and that the county court of 
Andrew county caused the same to be opened as a public 
road; yet, if the jury further find from the evidence that 
said road was not kept up as a public road, and that the 
public ceased to use the sameas a public road for ten years 
next before defendant fenced the same, then the public lost 
the easement therein, and defendant is not liable for fene- 
ing the same. 

The action of the court in giving and refusing the 
above instructions is the error complained of. The record 
shows that the evidence tended to prove that the road, 
across which defendant erected his fence, had ceased to be 
used by the public, and had been abandoned for more than 
ten years asa public road before the erection of defend- 
ant’s fence; that the road in question had been surveyed, 





OCTOBER TERM, 1877. 609 





The State v. Culver. 





located and established under an act of the legislature 
approved March 14th, 1859, and that defendant, in 1873, 
puilt a fence across the same, on his own land, so as to 
obstruct the travel. When thé road was located and estab- 
jished, in pursuance of the act of the legislature authoriz- 
ing its establishment, the right of the public to use it as a 
road became vested. The easement thus acquired over the 
land upon which it was located could only be defeated 
either by a discontinuance or vacation of the road by the 
county court on proper proceedings instituted for that pur- 
pose, or by a repeal of the law creating it, or by non-user of 
the same as a road by the public for such length of time as 
in legal contemplation would amount to an abandonment 
of it. It is not pretended that the road had been vacated 
as the statute provides it might have been whenever it 
ceased to be of public use, nor is it pretended that the law 
establishing it had been repealed. If the public have lost 
their right to the use thereof, it has been by non-user; and 
this brings us directly to the question, will the non-user of 
a road, which the public have acquired a right to use as 
such for ten years, amount in law to such an abandonment 
of the easement as will justify the owner of land through 
which it passes, in fencing it up without subjecting himself 
to prosecution for obstructing a public highway. There 
ean be no question but that defendant, as the owner of the 
‘land over which the road passed, retained the fee and all 
rights of property not inconsistent with the public use of 
it, and if the use of the highway in question had been aban- 
doned or lost he would be entitled to his original unen- 
cumbered dominion over it. (Angel on Highways, 366.) 
But has it, in the case before us, been abandoned or lost? 
Under the views heretofore expressed by this court, we 
think it has not. In the case of the State v. Young, 27 Mo. 
259, the defendant was indicted for obstructing a public 
road, and in disposing of the case Judge Scott observed, 
“that when use alone is relied upon as an evidence of a 
dedication of a right of way to the public, disconnected 
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with any act of the owner showing an intention to dedicate, 
it must continue the length of time necessary to bar an 
action to recover the possession of the land. It would 
seem to follow that the same length of time would be nee. 
essary to raise a presumption of an abandonment by the 
public of aright of way.” In support of the proposition 
thus announced and as the foundation on which it rests the 
case of Missouri Institute of the Blind v. How et al., 27 Mo. 
211, was cited. In the latter case it was held that when 
there was no evidence of a clear and unequivocal intention 
to dedicate a highway to public use, there must be an ac- 
quiescence by the owner for twenty years in the free use of 
the highway to authorize the presumption of an intention 

to dedicate land to public use. The court, after remarking © 
that there is some contrariety of opinion as to the length 
of time the owner must acquiesce in the use of his prop- 
erty by the public before it can be said he has made a ded- 
ication of it, quotes approvingly from 3 Kent Com. 451, the 
following: “If there be no other evidence of a grant or 
dedication than the presumption arising from the fact of 
acquiescence on the part of the owner in the free use and 
enjoyment of the way as a public road, the period of twenty 
years, applicable to incorporeal rights, would be required 
as being the usual and analogous period of limitation.” 
If, as is manifest from the above, in the absence of anything 
showing an intention to dedicate, an acquiescence for the 
period of twenty years by the owner in the use of a way, 
as a road, would be necessary to raise a presumption of 
dedication, it would seem to follow that when the public 
have acquired a right of way in a road, in this or any other 
manner, non-user of the right for the same period would 
be necessary to raise a presumption of an abandonment by 
the public of the right. Under this view the court com- 
mitted no error in refusing the instruction asked by 
defendant, and should not have given the instruction on 
the part of the State above quoted, especially so in view of 
sec. 7,2 Wag. Stat. 917, which dceelares “that nothing con- 
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tained in any statute of limitations shall extend to any 
lands given, granted, sequestered or appropriated to any 
public, pious or charitable use, or to any lands belonging 
to this State.” The error committed, however, in this 
respect, is not reversible error, inasmuch as it was an error 
in defendant’s favor, of which he cannot complain. The 
evidence in this case seems to establish the fact that the 
road obstructed by defendant was of but little or no public 
utility. In such cases the statute makes ample provision 
for the discontinuance or vacation of such roads, and it is 
far safer, both for individuals.and the public, that the meth- 
ods prescribed by law for getting rid of useless roads should 
be pursued, than that an individual should determine the 
question both for himself and the public, and when he does 
' undertake so to determine, he must take the risks and 
incur the penalties which any mistake he may make will 
bring. 

The judgment, with the concurrence of the other 
judges, will be affirmed, 

AFFIRMED. 





Bar.ow v. STEEL, APPELLANT. 


Judgment Entry nunc pro Tune. A judgment entry made in 
pursuance of a stipulation of counsel more than ten years after the 
verdict, will not be treated as an entry nunc pro tunc as of the date 
of the verdict, when it does not purport on its face to be such. 
Attorney and Client: AUTHORITY OF ATTORNEY TO MAKE STIP- 
uLaTions. An attorney has power to stipulate that the opposite 
party may take judgment against his client without further notice 
on a verdict already rendered, and this as falling within the general 
management of the case. Such a stipulation will not lose its force 
by reason of the laspe of over ten years before the judgment is 
entered, no revocation ef the authority having taken place in the 
mean time. 

Foreign Judgment: svurisprorimnx. It is competent fer the 
defendant to show in a suit upon a judgment from another state, 
that the court which gave the judgment had acquired no jurisdiction 
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over him, and, for the plaintiff, to show actual service of process on 
the defendant, or that defendant had ‘authorized the entry of hig 
appearance. 

AUTHENTICATION OF RECORD. The certificate of the Pre. 
siding Justice of the Fourth Judicial Department of the Supreme 
Court of the State of New York is insufficient to authenticate the 
transcript of the judgment of the Supreme Court of the State of 
New York for the County of Cattaraugus, and complies neither with 
the act of Congress nor with our own statute. 


Appeal from Cooper Circuit Court.—Hon. Groner W. Miia, 
Judge. 


Draffen § Williams for appellant. 


I. The court erred in admitting in evidence the tran. 
script of the record of the supreme court of Cattaraugus” 
county, New York. It was not properly authenticatad, as 
there was no certificate of the judge, chief justice, or presi- 
ding magistrate of said court that the attestation of the 
clerk was in due form, and inthe absence of anything 
showing that Cattaraugus county was in the fourth judicial 
department, the certificate to the record was insufficient. 

II. The court erred in refusing to declare that the judg- 
ment sued on had been in full force for more than twenty 
years before the institution of this suit and was conclusively 
presumed to be paid. The judgment of the supreme court 
of Cattaraugus county admitted in evidence took effect 
from the date of the verdict of the jury, and the order for 
judgment thereon, to wit: February, 1852, and the subse- 
quent entry in full of said judgment, in March, 1863, must 
necessarily have been a nunc pro tunc entry, and related back 
to and took effect as of the date of the rendition of said ver- 
dict. Groner v. Smith, 49 Mo. p. 318; Freem. Judgm. 20, 
§ 38, p. 22 § 40; Gray v. Palmer, 22 Cal. 416; Genella v. 
Relyea, 32 Cal. 159; Fleet v. Youngs, 11 Wend. 522; Lee. 
Tillotson, 4 Hill 29; Lez. and St. Louis R. R. Co. v. Mockbee, 
63 Mo. 348. | 

III. This suit was not commenced until after the expi- 
ration of twenty years from the day of the rendition of said 
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alleged judgment by the supreme court of Cattaraugus 
county, New York, andis presumed to be paid, and no ac- 
tion can be maintained thereon. 2 W. S. 921, § 31. 


John Cosgrove for respondent. 


I. The judgment record was properly certified and ex- 
emplified. “ The attestation is in due form.” W. 8. 1872, 
p. 13883, § 1; W.S. p. 598, § 51. The words “in due form,” 
are conclusive. Grover v. Grover, 30 Mo. 403; Simons ». 
Cook, 29 Iowa, 324. 

Il. The court found as a matter of fact that the appel- 
lant was personally served with process, and appeared by 
attorney in the suit in the supreme court of New York for 
Cattaraugus county. The judgment record upon which 
this suit was brought, was entitled to “full faith and credit 
as to all of its findings.” Freem. Judgm. pp. 348 to 350, § 
411-414. Blair v. Caldwell, 3 Mo. 354; Rennick v. Chloe, 7 
Mo. 202; Warren v. Lusk, 16 Mo. 102; Marx v. Fore, 51 
Mo. 69, 77; Edmonds v. Montgomery, 1 Iowa 143; Freem. 
Judg. 470, § 565. 

III. The objection to the exemplification of the judg- 
_ment record, that it did not appear “that Joseph Mullin 

was the judge, chief justice, or presiding magistrate of the 
supreme court of Cattaraugus county, New York,” is not 
well taken; there is no such court, in point of law, as the 
supreme court of Cattaraugus county. It is the Supreme 
Court of the State of New York, which holds its terms in Cat- 
taraugus county, according to law. Joseph Mullin is the 
presiding justice of the 4th judicial department of the State 
of New York, and Cattaraugus county is a part of the 
fourth judicial department ; this appears from the record. 
Laws of N. Y. 1870, Chap. 408, § 2 and 3. Revised Stat- 
utes N. Y. 6 Ed. Vol. 1, pp. 371 and 372, § 1 and 2. Con- 
stitution of New York, Art. 6, § 7. 

IV. The entry of judgment in the supreme court ot 
New York, March 24th, 1863, is not a nunc pro tunc entry. 
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There is nothing in the record showing it to be such, To 
be a nune pro tune entry, it must appear as such on the face 
of the judgment. If so intended it should have been enter. 
ed for the amount of the verdict, at the date it was found 
by the jury, and by omission of some kind not written out, 
Freem. Judgm. pp. 34, 96, 115. 
V. The depositions read by respondent were in rebut. 
tal of evidence of appellant. Davidson v. Peck, 4 Mo, 438; 
Gay v. Lloyd, 1 G. Greene, (lowa) 78. 


Suerwoop, C. J.—Action on judgment alleged to have 
been recovered in the supreme court of Cattaraugus county 
in the State of New York, in March, 1863. Answer, gen- 
eral denial, and plea of nul tiel record; also that defendant 
had been a resident of the State of Missouri since 1850, and 
that no writ or process had ever been served on him, nor 
had he ever authorized an appearance to be entered for 
him, &c. Plaintiff replied. 

The transcript offered in evidence is as follows: 

People of the State of New York, by the grace of God 
[Seal] free and independent, to all to whom these presents 
shall come or may concern, Greeting : 

Know ye that we having examined the records and files 
in the office of the clerk of Cattaraugus county, and clerk 
of the supreme court of said State for said county, do find 
a certain judgment roll there remaining in words and fig- 
ures following, to-wit: 

Supreme Court—County or CatTraRAvaus: 


Lavenne Batiow, ) The plaintiff desires the trial of 


inst : : j 
again this action, if any there be, to be 


Daniel C. Steel and { : : 
George W. Robinson. J had in the county of Cattaraugus, 


To Daniel C. Steel and George. W. Robinson, defend- 
ants: You are hereby summoned to answer the complaint 
of Lorenzo Barlow, plaintiff in this action, a copy of which 
you are herewith served, and to serve a copy of your an- 
swer on the subscriber at Randolph, Cattaraugus county, — 
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within twenty days after service of this summons, exclusive 


of the day of service; and if said defendants fail to answer 
said complaint as hereby required, the plaintiff will take 
judgment against said defendants for two hundred and 
sixty dollars and forty-two cents, with interest thereon from 
the 8th day of March, 1842, besides costs. 
R. OWEN, Jr., Plaintiff’s Attorney, 
Randolph, Cattaraugus Co. 


Here follows in said transcript copy of complaint in 
said original suit, and then follows copy of answer of said 
Steel, signed by J. E. Weeden as his attorney; then the 
following notice: Take notice that I am the attorney for 
the defendant Daniel C. Steel in the above entitled action. 
Dated Aug. 1, 1851. Yours, &c., 

To R. Owen, Jr., J. E. WEEDEN, 

Plaintiff’s Attorney. Att’y for Def’t Steel. 


Here follows copy of the plaintiff’s replication to the 


answer of said Stcel ; and then the following entries: At 
aspecial term of the supreme court and a circuit court 
held at the court house in the village of Ellicottville, in 
and for the county of Cattaraugus on the fourth Monday 
of September, 1852—present Hon. James Mullin, Justice, 


Lorenzo Barlow, ) 
against 

Daniel C. Steel and | 
George W. Robinson. | 

On motion of R. Owen, Jr., of counsel for plaintiff, or- 
dered: that a jury be empaneled in this cause and that 
the same proceed to trial. The jury, without leaving their 
seats, under the direction of the court say that they find for 
the plaintiff against the defendant Daniel C. Steel for four 
hundred and fifty-two dollars seventy-three cents, and that 
they find for defendant Robinson. On motion of R. Owen, 
Jr, ordered judgment accordingly. 
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SUPREME COURT, a 
Lorenzo Barlow, } 
against a 
Daniel C. Steel. 
Stipulated that the plaintiff may take judgment upon 
the verdict in this action without further notice. 
J. E. Waepen, Def’t Att’y, 


SUPREME COURT, 
Lorenzo Barlow, ) 
against ' 


Daniel C. Steel and ( Judgment signed March 24, 1863, 


George W. Robinson. | 

This cause having been reached in its order on the cal-: 
endar at the term of this court held at the court house in 
Ellicottville, Cattaraugus county, commencing on the fourth 
Monday of September, 1852, and the issues of the fact 
therein having been tried by a jury, and the jury having 


found a verdict for the plaintiff against the defendant 
Daniel C. Steel for the sum of four hundred and fifty-two 
dollars and seventy-three cents, and on reading and filing 
stipulation of defendant’s attorney, on motion of Hender- 
son & Wentworth, plaintiff’s attorneys, it is adjudged by 
the court that the plaintiff Lorenzo Barlow recover of the 
defendant Daniel C. Steel, the sum of four hundred and 
fifty-two dollars and seventy-three cents, the amount of 
said verdict, together with interest thereon from the time 
of the rendering of said verdict to this date, being the sum 
of three hundred and thirty-two dollars and seventy-five 
cents; amounting in the whole to the sum of seven hun- 


dred and eighty-five dollars and forty-eight cents. 
THOMAS A. E. LYMAN, Clerk. 


All of which we have caused by these presents to be 
exemplified and the seal of our supreme court to be here- 


unto affixed. 
Witness Hon. Joseph Mullin, presiding justice of the 
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fourth judicial department, this 4th day of November, 1874, 
and of our independence the ninety-eighth. 
A. E. NASH, Clerk. 

I, Joseph Mullin, presiding justice of the fourth judicial 
department of the supreme court of the State of New York, 
do hereby certify that E. A. Nash, whose name is subscribed 
to the preceding exemplification is the clerk of said coun- 
ty of Cattarraugus, and clerk of said supreme court for 
said county, duly elected and sworn, and that full faith and 
credit are due to his official acts. . I further certify that the 
seal affixed to the exemplification is the seal of our said 
supreme court, and that the attestation thereof is in due 
form. J. MULLIN, 

Presiding Justice, Fourth Judicial Department 
of the Supreme Court of the State of New York. 

Dated, Nov. 13, 1874. 

State of New York, \ ss 
Cattaraugus County. {© 

I, Eugene A. Nash, clerk of the supreme court of said 
State, in and for the county of Cattaraugus, do hereby 
certify that Joseph Mullin, whose name is subscribed to 
the preceding certificate, is presiding justice of the fourth 
judicial department of the supreme court of the State of 
New York, duly elected and sworn, and that the signature 
of said justice to said certificate is genuine. 

In testimony whereof, I have hereunto set my hand and 
[Seal.] affixed the seal of said court this 18th day of No- 

vember, 1874. 
EUGENE A. NASH, Clerk. 


The defendant objected to the same as incompetent and 
not properly certified, and for the reason that it was not 
authenticated or proved as required by law; and there was 
no legal evidence that it was a transcript of the records of 
said court ; and it did not appear from said certificate that 
Joseph Mullin was the judge, chief justice or presiding 
magistrate of the supreme court of. Cattaraugus county, 
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N. Y.; nor was there any certificate of the judge, chief 
justice or presiding magistrate of said court, that the attes. 
tation to said pretended record is in due form. The court 
overruled said objections and the defendant excepted. 

The defendant then introduced evidence tending to show 
that he was, and had been since 1850, a resident of the 
State of Missouri, and that he was not served with procegg 
in said suit, nor had he employed or authorized any one 
to appear for him therem. And the plaintiff then gave 
evidence in rebuttal, tending to show the service of the 
summons while defendant was temporarily in New. York; 
and also that he had employed an attorney to appear for 
him therein. The court found for plaintiff, and gave judg. 
ment accordingly. 

Defendant’s counsel in the court below, as well as in 
this court, proceeded upon the theory that the entry of the 
1. rorsiax sune- judgment declared on, was an entry nune pro 

—e tunc, and consequently related to the date ot 
the verdict; but it must be observed that the entry which 
evidences the signing of the judgment in March, 1863, has 
none of the elements or attributes ot a judgment of that 
character, since it does not assert that a judgment was ren- 
dered on the day of the return of the verdict, but by wis- 
take or misprision of the clerk was not entered, and then 
proceed to enter a judgment as of the date of the verdict, 
On the contrary, the judgment signed, is a wholly inde- 
pendent entry, and bearing date as of the day on which it 
was signed. Treating the judgment then as bearing date 
in March, 1863, it is quite evident that the present action 
was not barred, as it was brought in January, 1875. 

And if Weeden was really employed by defendant as his 
attorney in the cause, about which there was conflicting evi- 
2. arrorvey anp dence, it was certainly competent for such at- 

ty of aitorney to torney to make the stipulation which the rec 

fon’ °P™* ord discloses, and this as falling within the gen- 
eral management of the case. R. R. Co. v. Stephens, 86 Mo. 
150; and no writ or summons was necessary to give the 
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court jurisdiction in personam, if the attorney’s employ- 
ment be considered. (Dowzelot v. Rawlings, 58 Mo. 75); 
and if, in reality, Weeden was defendant’s attorney, the 
length of time which intervened between the making of 
the stipulation and the signing of the judgment would 
constitute no serious obstacle to the latter’s validity ; the 
cause was still pending in the court where instituted, and 
the authority of an attorney once employed would in the 
absence of revocation continue as a matter of course, pen- 
dente lite. 

Under our more recent adjudications, it is permissible 
to show in a suit on a judgment from another state, that 
3. rorsicn sune- the court which gave the judgment declared 

oo ee on had acquired no jurisdiction over the de- 
fendant, and consequently the alleged judgment was no 
judgment. (Marz v. Fore, 51 Mo. 69; Eager v. Stover, 59 
Mo. 87). If, as has thus been held, it- be competent to 
attack such judgments on the score of lack of jurisdiction, 
it would doubtless be open to the party suing to show that 
service of process was actually had on the defendant, or 
that he had authorized an appearance to be entered for him. 

There is one point, however, which must needs prove 
decisive in this case, and cause a reversal of the judgment 
4 —: authent. Which plaintiff obtained ; it is this: The insuf- 

cation of record. ficiency of the certificate to authenticate the 
transcript offered in evidence. It by no means appears that 
Cattaraugus county is in the fourth judicial department, 
or that Joseph Mullin is the presiding justice of the court, 
. whose record is being certified, or of which Nash is clerk; 
the certificate in these respects neither complying with the 
act of Congress in this regard (Appendix 2 Wag. Stat. 1383 
§ 1), nor with our own statute (1 Wag. Stat. 598 § 51). 
The cases cited by defendant’s counsel are in this respect 
directly in point. (Paca v. Dutton,4 Mo. 371; Phelps v. 
Tilton, 17 Ind..423). The case of Grover v. Grover, (80 Mo. 
400) relied on by counsel for plaintiffs, shows a certificate 
wherein there is no lack as to the particulars referred to. 

40 
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That case has, therefore, no bearing on the present ona, 
On the part of the plaintiff, we have been cited to the 
Laws and Constitution of the. State of New York. This ig 
probably done in the endeavor to supply any deficiency in 
the certificate. It would scarcely seem necessary to add 
that we can pay no attention to such citations. Judgment 
reversed and cause remanded. All concur. 
- REVERSED, 





Hont v. Tue Crry or Boonvitie, APPELLANT. 


Liability of Municipal Corporation for Torts: TREBLE DAMAGES: 
STATUTE OF TRESPASSES. A municipal corporation is liable for an 
act done by its agents, which is in its nature lawful and authorized, 
when done at an unauthorized place or in an unlawful manner, but 
not for an act which is in its nature unlawful or prohibited. For an 
act of the former class it is liable only in single damages ; the treble 
damages allowed by the statute concerning trespasses (Wag., Stat., 
p. 1345) can not be recovered. 


Appeal from Cooper Circuit Court—Hon.'Geo. W. Miia, 
Judge. 


John Cosgrove for appellant. 


It will be seen by an examination of the charter that 
the city has no authority to do the act complained of by 
respondent. The trespass alleged to have been committed 
is ultra vires, and the city is not liable. A corporation or-. 
ganized and created for municipal government solely 
differs from a quasi private corporation created and organ- 
ized for profit. Dillon Munic. Corp., 2d Ed., §§ 9,10. The 
defendant is, by its charter, not allowed by its agents or 
servants to enter upon the lands of persons, unless it is for 
some one of the purposes enumerated in the charter. The 
charter nowhere, either in terms or by implication, makes 
the defendant liable for the damages caused by the acts of 
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its servants, officers or agents, acting outside of the scope 
of the chartered powers conferred by the Legislature upon 
appellant. The petition in this case is the same as if the 
suit was brought against an individual for trespass wan- 
tonly and willfully committed. There is no allegation that 
the act was done in virtue of an ordinance passed by the 
mayor and councilmen. Dillon Munic. Corp., §§ 381, 
749, 766, 767, 768, 789; St. Louis v. Gurno, 12 Mo. 414; 
Soulard v. St. Louis, 36 Mo. 551. It is insisted that there 
was no authority of law for trebling the damages in this 
- case, for the reason that this suit could not be maintained. 


McMillan Bros. for respondent. 


1. The appellant is civilly responsible for damages 
occasioned by an act, as a trespass or tort, done at its com- 
mand by its agents or servants, in relation to matters with- 
in the scope of the purpose for which it was incerporated. 
Angel & Ames Corp., Sec. 311; Watson v. Bennett, 12 Barb. 
196; Wallace v. Mayor, 9 Abb. Pr. 40. 

2. The appellant in repairing its streets was engaged 
in a matter within the scope of its corporate powers. (See 
Session Acts 1870, page 254, Sec. 9.) And as a municipal 
corporation would be liable when acts are done by its au- 
thority, which would warrant a like action against an 
individual. Thayer v. Boston, 19 Pick. 511; Underwood »v. 
Newport Lyceum, 5 B. Monroe 130; Boom v. Utica, 2 Barb. 
104. 

8. The statute of trespass includes within its provi- 
sions bodies corporate as well as individuals. Wag. Stat., 
p. 1845; p. 887, Sec. 4; Lindell v. Han. § St. Jo. R. R. Co., 
36 Mo. 543; S. C. 25 Mo. 550; Lee v. Village of Sandy 
Hill, 40 N. Y. 442; Barry v. St. Louis, 17 Mo. 121. 

4. The jury assessed the value of the rocks taken and 
carried away separately from the damages for the entry 
upon the land, and the court, for the reasons set out in the 
judgment, trebled the same. wing v. Leaton, 17 Mo. 465; 
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Labeaume v. Woolfolk, 18 Mo. 514; Herron v. Hornback % 
Mo. 492. 








Hoven, J.—This was an action founded upon the first 
section of our statute in relation to “Trespasses.” The 
petition charged the defendant with digging up and cap. 
rying away from the land of the plaintiff certain rock jp 
which the defendant had no right or interest, and asked 
judgment for treble damages. The material portion of 
the defendant’s answer is as follows: ‘ Defendant further 
answering said petition says, that on or about the 6th day 
of April, 1874, said defendant, by her agent, purchased of 
the American Bridge Company all the broken rock then 
being on said above described piece of ground, and which 
was then occupied by said American Bridge Company asa 
stone yard; that afterwards, at the request and with the 
consent of the managing officer of said bridge company, and 
under and by virtue of the contract, previously entered 
into by and between said bridge company and defendant, 
the agents and servants of defendant took and carried 
away a portion of said broken rock, so purchased and ob- 
tained from said bridge company as aforesaid ; that at the 
time said rock was purchased and removed as aforesaid, 
said ground was occupied by and was under the control of 
said American Bridge Company, except that portion there- 
of which was and is within the limits of a street of said 
city of Boonville, known as Water street; that no part of 
said rock, so taken as aforesaid, was on ground in the 
possession or under the control of plaintiff, nor had said 
plaintiff any right or interest in said rocks, so taken as. 
aforesaid, or any part thereof.” The plaintiff replied, de- 
nying the foregoing allegations. The jury returned a 
verdict for the plaintiff, and found the value of the stone 
taken to be $109.20, which sum was trebled by the court, 
and the defendant has appealed. There is no bill of ex- 
ceptions in this case, and the only question is whether the 
pleadings will support the judgement. 
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The city had authority under its charter to purchase 
and use stone for the purposes of the corporation, and the 
trespass in this case did not result therefore from the doing 
of an unauthorized act. Nor is the case like that of Thom- 
gon v. The City of Boonville, 61 Mo. 283, where an act inju- 
rious to the plaintiff, but within the power of the corpora- 
tion was performed by certain persons who assumed to act 
by authority of the city, but who were in fact without any 
lawful authority authorizing them to do the acts complained 
of, in which case it was held that the city was not liable. 
It is apparent in this case that the defendant was engaged 
in doing what it might lawfully do under its charter, and 
it does not appear that its servants acted without proper 
authority; but it is evident from the verdict of the jury 
that the American Bridge Company had no right to the 
possession of the plaintiff’s land, nor any interest in the 
stone thereon, and could therefore confer none on the de- 
fendant, and for that reason the act of defendant in remov- 
ing the stone amounted to a trespass, otherwise it would 
have been a legal, valid and binding exercise of corporate 
authority. It is argued for the defendant however, that as 
the city had no authority under its charter to commit a 
trespass, or to order the commission of a trespass, an order 
to its servants to do an act which, when performed, consti- 
tuted a trespass, would not make the city liable, as both 
the order and the act would be ultra vires. This argument 
fails to distinguish between the doing of an act in its 
nature unlawful, or prohibited, and the doing of an act in 
its nature lawful and authorized, at an unauthorized 
place, or in an unlawful manner. On the defendants 
theory municipal corporations could never be held liable 
for the negligent or tortious acts of their agents and ser- 
vants. As they have no authority to do wrong and cannot 
authorize their officers or servants to do wrong, therefore, 
it is argued, they can never be held liable for injuries 
inflicted by them. This is an unwholesome doctrine and 
is not supported either by reason or authority. Soulard wv. 
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City of St. Louis, 36 Mo. 546; Hickerson v. The City g 
Mexico, 58 Mo. 61: Lee v. Village of Sandy Hill, 40 N.Y, 
447; Dillon on Mun. Cor. § 769. 

Whether a municipal corporation can be held liable for 
treble damages is an open question in this State, and one 
which admits of much doubt. The statute in relation to 
trespass gives treble damages against any person who shall 
dig up, quarry or carry away any stones, ore, &c., in which 
he has no interest or right, being on land not his own. It 
is a statutory rule of construction in this State that the 
words “any person” shall be held to include bodies co 
rate as well as individuals. It has been held, too, that this 
statute contemplates voluntary or willful trespass only, and. 
not trespass arising out of mistake or misapprehension, 
It is punitive in its provisions and is intended to inflict 
punishment only on the conscious wrong-doer. Private 
corporations are undoubtedly answerable in exemplary 
damages for the willful and malicious acts of their agents 
done in the course of their employment; Kennedy v. N, 
Mo. R. R. Co., 36 Mo. 351; Gillett v. Mo. Val. R. R. Co., 
55 Mo. 315; and on the same principle they would be 
held to be included within the purview of the statute in 
relation to trespasses above cited. But we are inclined to 
think that a distinction should be drawn in this particular 
between private corporations, which are organized and 
conducted solely for the purpose of private and personal 
emolument, and public corporations, created by govern- 
ment for political purposes and exercising authority, dele- 
gated by the State, for the administration of the local and 
internal affairs of a city or town of a public character. 
There is respectable authority to the effect that a muni- 
cipal corporation can not, as such, do a criminal act or a 
willful and malicious wrong and they cannot therefore be 
made liable for exemplary damages. City of Chicago ¥. 
Langlass, 52 Ill. 256; City of Chicago v. Martin, 49 Ill. 241; 
Field on Damages, § 80: “Nor could they, by a parity of 
reasoning,” remarks the author last cited, “ become liable 
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jn double or treble damages under statutes providing for 
such damages for willful or malicious trespass. Such 
acts, if done by its servants or agents, must be without 
authority, and ultra vires.” Hanvey v. City of Rochester, 
35 Barb. 177. Besides, the relation which the officers 
of a municipal corporation sustain toward the citizens 
thereof for whom they act, is not in all respects iden- 
tical with that existing between the stockholders of a pri- 
vate corporation and their agents; and there is not the 
same reason for holding municipal corporations, engaged 
in the performance of acts for the public benefit, liable for 
the willful or malicious acts of its officers, as there is in the 
ease of private corporations. We feel inclined, therefore, 
to hold that in the case presented the defendant is liable 
for single damages only, and as the petition is good as a 
common law petition, notwithstanding it asks relief which 
cannot be granted, the judgment will be reversed and the 
cause remanded, with directions to the circuit court to 








enter up judgment on the verdict for single damages. 
The other judges concur. REVERSED. 





Irvin, APPELLANT v. Devors 


1. Pleading: PprriTioN ON SPECIAL TAX BILL. Where a city charter 
provides that, whenever the mayor and city council shall order side- 
walks, &c., within the limits of the city, the cost of the same shall 
be paid by the owners of the property in the vicinity, as may be 
further provided by ordinance ; and that, whenever such work shall 
have been fully completed under the authority of ordinance, the 
city engineer shall compute the cost thereof and assess it as a spec- 
ial tax against the adjoining property fronting upon the work done, 
and each lot of ground shall be charged in proportion to the front- 
age thereof, &c.; Held that in a suit upon a special tax bill for pav- 
ing a sidewalk in front of defendants lot in said city, a petition, 
which does not allege that the work out of which the tax bill origi- 
nated, was done by virtue of an ordinance passed by the mayor 
and city council, and that the city engineer, in computing the cost 
of the work, only charged defendant’s lot in proportion to the 
frontage thereof, is defective in not containing these allegations, 
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both of which are material, and that a démurrer to the petition 
because of the want of either of these allegations was properly 
sustained. 


Appeal from Buchanan Circuit Court.—Hon. Jos. P. Gruss, 
Judge. 


James P. Thomas for respondent. 


1. If the petition in this case states a cause of action, 
however imperfectly or defectively, the judgment of the 
court below must be reversed. McClurg v. Phillips, 49 Mo, 
815; Morgan v. Bouse, 53 Mo. 219. 

2. The facts alleged in the petition, as alleged, consti- 
tute a good cause of action. St. Louis to the use of Carrol 
v. Hardy, 35 Mo. 261; City of St. Joseph v. Anthony, 30 
Mo. 537. 

The petition distinctly alleges the performance of the 
work by appellant, and the execution and delivery of a 


special tax-bill therefor, by the engineer of said city, which 
is all that is necessary to show a liability on the part of 
defendant for the value of such work. ss v. Bouton, 64 
Mo. 103; Seibert v. Allen, 61 Mo. 482; Neenan v. Smith, 60 
Mo. 292. 


James H. Ringo for respondent. 


1. It is not charged in the petition that the mayor and 
city council ordered the work to be done by ordinance or 
otherwise. It is stated that the city council passed some 
ordinances. But by the terms of the charter there must 
be a concurrence of both the mayor and city council. Sess, 
Acts 1865, p. 435; Saxton v. Beach, 50 Mo. 488; Sazton v. 
City of St. Joseph, 50 Mo. 153. 

2. Nor is it stated in the petition that the cost of the 
work was charged against defendant’s lot in proportion to 
the frontage thereof, as provided by sec. 5 of the act 
referred to. St. Louis v. Clemens, 49 Mo. 552; Neenan ». 
Smith, 50 Mo. 525; Weber v. Schergens, 59 Mo. 389. 
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Norton, J.—This suit is for the recovery of a special 
tax bill, and to subject to its payment lot five of block fif- 
teen, in Patee’s addition to the city of St. Joseph. <A de- 
murrer was sustained to the petition by the trial court and 
judgment rendered thereon in favor of defendant, from 
which plaintiff has appealed to this court. The only ques- 
tion, therefore, presented for our consideration is the suffi- 
ciency of the petition. The petition is too verbose and 
lengthy for insertion here. It is alleged therein in sub- 
stance that the tax bill originated for work done by plaintiff 
under contract with the city engineer, in paving in front of 
defendant’s lot on Locust street, in said city; said street 
having been previously macadamized in front of said lot, 
the said defendant having failed and refused to do the work 
himself within the time prescribed by ordinance. Under 
section 4, acts 1865, page 435, it is provided that whenever 
the mayor and city council shall order the paving, macada- 
mizing, guttering, cross-walks, sidewalks, &c., within the 
limits of the city, the cost of the same shall be paid by 
the owners of the property in the vicinity, as shall here- 
after be provided, and as may be further provided by ordi- 
nance. Sec. 5 provides that whenever any of the above 
mentioned works shall have been fully completed under the 
authority of ordinance, the city engineer or officer in 
charge of the work shall compute the cost thereof, and as- 
sess it as a special tax against the adjoining property front- 
ing upon the work done, and each lot of ground shall also 
be charged in proportion to the frontage thereof, &c. 

It would seem, therefore, that work of the description 
named in the petition of plaintiffs, could only be done by 
ordinance passed by the mayor and city council, both con- 
eurring. This construction was placed upon this charter 
by this court in the case of Sazton v. Beach, 50 Mo. 488, 
where it is said, “ the language is, ‘ the mayor and council- 
men shall have power, &c.’ The action of both is required 
before their action can have any binding or obligatory 
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force. The council can no more exercise the power b 
themselves, than the mayor could do the act alone without 
the co-operation of the council.” The petition in question 
does not allege that the work, out of which the tax-bil] 
originated, was done by-virtue of an ordinance passed by 
the mayor and council. This is an important and materia] 
allegation, and constitutes the very basis upon which the 
right of recovery is built. 

The petition is also defective in not alleging that the 
city engineer in computing the cost of the work only 
charged defendant’s lot in proportion to the frontage 
thereof on Locust street. The act requires the charge to 
be made in this way, and it should have been averred in 
the petition that it was so made. We therefore think the 
demurrer to the petition was properly sustained. Judg- 


meut affirmed, in which the other judges concur. 
AFFIRMED. 





City or St. JosepH, APPELLANT Vv. ENswortu. 


Practice: BILL or exceptions: Where no exception is saved, in the 
bill of exceptions, to the overruling of a motion to set aside a non- 
suit, the omission is not cured by a general exception when the 
motion in arrest is overruled. 


Appeal from Buchanan Circuit Court——Hon. Jos. P. Gruss, 
Judge. 


B. R. Vineyard for appellant. 
B. F. Loan, J. D. Strong for respondent. 


Suerwoop, C. J.—There is no exception saved to the 
overruling of the motion to set aside the non-suit. Excep- 
tions must be saved-to each specific ruling as it occurs dur- 
ing the progress of the cause, and it will not do, as was 
attempted here, to fail to except when the motion to set 
aside the non-suit was overruled, and then seek to cure the 
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omission by a general exception when the motion in arrest 
js overruled. (Harrison v. Bartlett, 51 Mo.170). Judgment 
afirmed. All concur. : AFFIRMED. 





Oxuey v. St. Louris, Kansas Crry & Nortuern Ratiway Co., 
APPELLANT. 


Common Carrier: sPECIAL CONTRACT: PLEADING. Although a 
common carrier can not by a special contract exempt himself from 
liability for his own negligence, yet in an action against him, the 
gravamen of which is negligence in the transportation of live stock, 
whereby one of the animals escaped, or was stolen, it is competent 
for him to plead by way of special defence, in connection with the 
general issue, that he had a special contract with plaintiff that 
plaintiff should accompany and take care of the stock, and defend- 
ant should not be liable for loss by escape from any cause whatever, 
and that plaintiff did accompany, but failed to take care of the 
stock. { Such a contract will not exempt the carrier from liability 
for an escape occuring through his own negligence; but’ the mere 
fact of plaintiff’s action sounding in tort does not forbid its being 
pleaded. 

prActTice. When in such a case, on motion of plaintiff, 
the court has stricken out of the answer a count setting up a spec- 
ial contract that in case of loss plaintiff would give notice in writing 
to the defendant within a certain time and that defendant had 
failed to give such notice, it is error for the court, upon the trial, to 
permit the plaintiff to make proof that defendant had waived such 
notice. 


Appeal from Montgomery Circuit Court.—Hon. G. Porter, 
Judge. 


Wells H. Blodgett for appellant, cited, in addition to the 
authorities quoted by the court, Lewis v. Great Western R. 
R. Co.,5 Hurl. & Norm. 865; Express Co. v. Caldwell, 21 
Wall. 264. 


S. Carkener & R. H. Mansfield for respondent. 


1. The petition in this case is based on an alleged 
breach of defendant’s public duty as a common carrier — 
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sounds in fort, for negligence, against which defendant can 
not contract. Such being the case, the alleged special 
contract was irrelevant and was properly stricken out of 
the answer. Levering v. Union Transfer Co. 42 Mo. 88; 
Union Railway Co. v. Traube, 59 Mo. 355; Clark v. St. I, 
K. C. & N. R. R. Co. 64 Mo. 440; Ketchum v. A. M. U. Br. 
Co. 52 Mo. 390; Wolf v. A. Ex. Co. 43 Mo. 421; Read ». S, 
L. K. C. & N. Ry. Co. 60 Mo. 199. 

2. This contract attempts to totally exempt defendant 
from liability on account of all such matters as are made 
the basis of this suit. So plaintiff can have no action 
under the contract. If he has one, it must be outside of ° 
and in spite of it. Hence it was not properly pleaded, 
with respect to plaintiff’s obligation under the contract, to 
take care of the stock, or make his claim for damages 
within three days. These obligations could affect only a 
suit brought under the contract. Welchv. B. § A. Ry. Co, 
41 Conn. 333; Bartlett v. W. U. Tel. Co. 62 Maine 209. 

3. The court properly admitted evidence of the state- 
ments of defendant’s general freight agent, made when 
plaintiff made demand for loss of his mule. They are the 
acts of the defendant. Malecek v. Tower Grove Ry. Co. 57 
Mo. 17; Northrup v. Miss. V. Ins. Co. 47 Mo. 435; Frank- 
lin v. Atlantie Ins. Co. 42 Mo. 456. 


Norton, J.cIt is alleged in plaintiff’s petition that in 
February, 1875, he delivered to the defendant twenty-one 
mules and one horse, to be carried from Wentzville to St. 
Louis; that by the negligence and carelessness of the 
defendant, one of said mules escaped or was stolen from 
the car while being transported, and was entirely lost to 
plaintiff. The allegations of the petition were denied in 
defendant’s answer, and a special contract between the 
plaintiff and defendant was set up therein by way of de- 
fense) containing among others, in substance, the following 
stipulation: That the plaintiff should go with and take 
eare of said freight while on the trip, and load and unload 
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thé same at his own risk and expense; that the defendant 


should not be responsible for any loss, damage or injury 
which might happen to said freight in loading, forwarding 
or unloading, by suffocation or other injury caused by 
overloading cars, or by escapes from any cause whatever ; 
that defendant should be deemed merely a forwarder, and 
not a common carrier, and that it should be liable only for 
such loss, damage or destruction of the freight as might be 
caused by its gross negligence; that plaintiff agreed to 
assume all risk of damage or injury to, or escape of, the 
live stock which might happen to them while in the stock- 
yards awaiting shipment; and that any claim for damages 
that might accrue to him under said contract, should be 
made in writing to the general freight agent of the defend- 
ant within three days from the time the live stock should 
be unloaded or delivered at the point of destination on the 
route of defendant. Defendant averred performance on 
its part, and then charged a failure of plaintiff to keep and 
perform the conditions of said contract on his part, in the 
following particulars, to-wit: 1st. That plaintiff went free 
of charge with stock to St. Louis; but to take care of the 
same while on said trip he wholly failed and refused. 2nd. 
That to make a claim in writing for any damage that might 
have accrued to him under said contract to the general 
freight agent of defendant, within three days after said 
livestock was unloaded at said city of St. Louis, he wholly 
iled and refused, &c. 

So much of defendants answer as set forth the above 
special agreement, was on plaintiff’s motion stricken out, 
on the ground that it constituted no defense to the action. 
This ruling of the court was excepted to by defendant at 
the time, and is relied upon here as the principal reason 
for a reversal of the judgment. } 

Upon the trial, the evidence tended to show that plain- 
tiff, without paying any fare, accompanied the train to take 
care of his stock; that when the mules were loadéd, the 
car door was closed and fastened with a wooden pin passed 
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through a staple, and holding a clasp attached to the door: 
that plaintiff requested defendant’s agent to seal the car, 
but that he failed to do it; that when the train arrived at 
St. Louis, the car contained but twenty mules and one 
horse, but as to how, or when, or where one mule had 
escaped, or been removed from said car, the evidence did 
not disclose. The court permitted the plaintiff to give ip 
evidence, a conversation had with the defendant’s general 
freight agent, to which the defendant objected, because 
such testimony was incompetent and irrelevant under the 
issues as made in the pleadings. The court overruled the 
objection, and defendant excepted. The defendant offered 
no evidence, and at the close of the plaintiff’s case moved 
the court to declare, as a matter of law, “ That under the 
pleadings and evidence, the plaintiff was not entitled to 
recover ;” which declaration the court refused, and defend- 
ant excepted. The court found a verdict for the plaintiff, 
and rendered judgment thereon. Defendant filed motion 
for new trial, which being overruled, defendant excepted, 
and brings the cause here by appeal. 

It is now well settled by numerous decisions of this 
court, that a common carrier, can by special contract, limit 
his common law liability, but cannot, by such contract, 
exempt himself from the consequences of his own negli- 
gence. Where a loss or injury to a cargo shipped ona 
railroad occurs from any of the causes excepted in a bill 
of lading, or contract made between the parties, in order 
to relieve the company from liability, it must appear that 
the exception named is the proximate and sole cause of 
the damage or loss. If the negligence of the carrier min- 
gles with it, as an active and co-operative cause, the carrier 
will be responsible. 42 Mo. 88; 52 Mo. 399; Read v. &t. 
Louis. K. C. § N. R’y Co., 60 Mo. 199. In the case last 
cited, as is contended in the case at bar, the petition was 
based on an alleged breach of defendant’s duty as a car- 
rier, and the defendants pleaded a special contract. If the 
contract set up in defendant’s answer was such an one, a8 
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the law authorized to be made, the mere fact of plaintiff’s 
action sounding in tort would not forbid its being pleaded 
jn the answer. The right of defendant to make such a 
contract, is established by the cases above cited, and the 
validity of the stipulations therein contained, that plaintiff 
would take care of said freight while on the trip, * * * 
and that claim for damages should be made in writing to 
the general freight agent within three days from the time 
of unloading the stock, * * * were upheld and applied 
in the case of Rice v. K.P. R. R. Co., 63 Mo. 314; see also 
Railroad Co. v. Lockwood, 17 Wall. 357; Goggin v. K.. R’y 
0o., 12 Kans. 416. ( . We, !thereforeithink, the trial court 
erred in striking out so much of defendant’s answer, as 
averred the special contract relating to these stipulations. 
The evidence of what the freight agent said to plaintiff at 
the time he was notified of the-loss of the mule, was only 
admissible for the purpose of proving that the notice in 
writing required by the contract may have been waived by 
' what was said. This was an issuable matter, and the 
court by its action in striking out that portion of defend- 
_ant’s answer, setting it up, deprived defendant of all ben- 
efit of it, and left no issue to which the evidence could be 
applied. 

It may be well to observe that, notwithstanding the 
_ stipulation in the contract that defendant should not be 
responsible for damages occasioned by escapes from any 
cause whatever, the defendant would still be liable for an 
eseape occasioned by its negligence, or where such negli- 
gence was an active and co-operating cause in producing 
it. How far the failure of defendant to seal the car, when 
requested by plaintiff to do so, may have contributed to 
the escape of the animal, was a question for the jury, and 
this being so, the court properly refused to instruct that, 
under the pleadings and evidence, plaintiff could not 
recover. It may also be well to observe that this case is 
distinguishable from the case of Rice v. Kansas Pacifie R. 
_&. Co., supra, in this, that it was there agreed that no 
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claim for damages should be allowed unless demand wag 
made in writing at the time of or before the stock wag 
unloaded, whereas, in the case before us, it is simply pro- 
vided that the claim for damages shall be made to the gen. 
eral freight agent. in writing within three days from the 
time the stock was unloaded. We are not prepared to say 
that the failure of plaintiff to make this claim in the man. 
ner and within the time designated, would on that account 
alone deprive him of his right of action. For the errors 
above pointed out, the judgment will be reversed and the 
cause remanded, in which the other judges concur. ; 
REVERSED, 





Tue Strate, EX REL. WITTENBROCK, RELATOR v. WIcKHAM., 


1. Mandamus: return. It is not required that the return toa 
writ of mandamus be sworn to; and where respondent is represented 
by respectable attorneys of the court, who have filed a return for 
him, the court cannot, on the mere suggestion of the relator, say 
that the return so filed is not the return of the respondent. 

; REFUSAL TO SIGN BILL OF EXCEPTIONS. The judge of a trial 


court cannot be compelled by a writ of mandamus to sign a bill of 
exceptions which he alleges to be untrue, and the relator alleges to 
be true, when nothing appears to show which is in the right; the 
statute prescribes the remedy to be pursued by the relator in such 
a case. , 
Petition for mandamus to compel Hon. John Wickham, 
one of the judges of the St. Louis circuit court, to signa 


bill of exceptions. 
Sam. C. Reid for relator. 


The writ of mandamus will lie to compel the perform- 
ance of a judicial act. State v. Wilson, 49 Mo. 146; Cas- 
tello v. St. Louis Cir. Ct., 28 Mo. 259; and to compe! a 
judge to sign a bill of exceptions. State v. Hall, 3 Cold. 
(Tenn.) 255. 


Lay § Belch with Chester H. Krum for respondent. 
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The respondent is not required to appear in person, and 
the return is not required to be under oath. State ex rel. 
Atty Gen’l v. Seay, 64 Mo. 89. 


Henry, J.—The petition states that on the trial of a 
eause in which the present relator was plaintiff, and Ches- 
ter H. Krum, adm’r, was defendant, before Hon. John 
Wickham, one of the judges of the circuit court of St. 
Louis county, certain instructions were given by the court 
to which plaintiff then and there excepted, and a verdict 
was found by the jury for defendant; that on the 24th day 
of January, 1877, within four days after the verdict was 
rendered, plaintiff filed his motion for a new trial, which 
the court, on Monday, the 5th day of February following, 
overruled; that on the next day he filed his motion for a 
rehearing, which the court overruled on Monday, the 12th 
of February, having erroneously taken it as submitted 
without argument, but afterwards granted plaintiff leave to 
file a brief thereon, to wit, on Saturday, the 24th of Feb- 
ruary, which brief was accordingly submitted ; that by the 
practice and habit of said judge, Monday in every week has 
been established by custom for rendering his decisionis; 
that counsel for relator used due diligence by attendance 
on said court up to Monday, the 12th of March, at which 
time said court had still delayed its decision on said motion, 
and to which fact he then called the attention of the court; 
that on Monday following, to wit, the 19th of March, coun- 
sel for plaintiff again attended said court, and, on inquiry, 
was, to his surprise, informed that on Tues ey, the 13th of 
March, the court had overruled the motion; that from the 
custom of the court in delivering its decisions on Monday 
he was led into error, having cause to believe and believ- 
ing that no decision would be rendered until Monday, the 
19th of March, on which day, the time allowed under the 
rule for filing bills of exceptions had expired ; that he immee 
diately proceeded to prepare his bill of exceptions and ten- 
dered the same to Judge Wickham on the 30th of March, 


4! 
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and on the 31st he refused to sign the same, because not 
presented in time and because said bill contained “ nothing 
but a garbled statement of the evidence,” although defends 
ant had a full report of said evidence in his possession and 
well knew that he could not sustain his assertion. This ig 
all of the petition that it is deemed material to notice. In 
his return to the alternative writ, Judge Wickham denies 
the statements in the petition in relation to his habit in 
announcing decisions, and alleges that the bill of excep- 
tions did not ecntain a fair statement of the evidence in the 
cause. “That it was nothing but a garbled statement of 
the evidence.” The relator moves to strike out the return 
because he alleges that it is not the bona fide answer of 
Judge Wickham, but is a defense made and set up by 
Chester H. Krum, the defendant in the original suit ; that 
the return is not signed by John Wickham, or verified by 
affidavit; that the allegation contained in said return, that 
the bill of exceptions contained “nothing but a garbled 
statement of the evidence,” is false, and is the same lan- 
guage used by said Krum, and unwarrantably endorsed on 
said bill of exceptions, as a reason for refusing to sign the 
same. 

The petition discloses the fact that when the bill of 
exceptions was presented to Judge Wickham he declined 
1. maNpamus: tO Sign it among other reasons, because it 

een “contained nothing but a garbled statement 
of the evidence.” If he chose to adopt the strong language — 
used by Judge Krum, we are not aware of any law to for- 
bid it. The law does not require the return to be sworn to 
and Judge Wickham is represented here by respectable 
attorneys of this court, who have filed his return, and we 
cannot on the mere suggestion of the relator, say that this 
is not Judge Wickham’s return. We shall not examine 
the question of surprise presented by this petition, or deter- 
mine whether Judge Wickham abused the discretion the 
law gave him as to signing bills of exceptions when pre- 
sented out of time, because there is a point in the case fatal 





- @ 


a a ee on 


OCTOBER TERM, 1877. 637 








The State ex rel. Wittenbrock v. Wickham. 








to the petitioner’s demand, appearing not only in the 

return, but upon the face of the petition. 
The petition states that Judge Wickham refused to sign 
the bill of exceptions, because it did not fairly state the evi- 
:refusalto dence in the cause, and in his return the 

sign bill of ex- , . 

ceptions. judge assigns that as one of the reasons for 
refusing to sign the bill. If we had no statute regulating 
the practice in this matter, and providing a remedy for a 
party when the court refuses to sign his bill of exceptions 
on the ground that it is untrue, a court would scarcely by 
@ mandamus, compel the judge of the court to sign a bill 
of exceptions, which he alleges to be untrue, and the party 
alleges to be true, and nothing else appeared to show which 
was right. But our statute, sec. 29, page 1044, Wag. Stat. 
provides that: “If the judge refuse to sign such bill, on 
the ground that it is untrue, he shall certify thereon, under 
his hand, the cause of such refusal.’ Sec. 30, “if the 
judge refuse to sign any bill of exceptions, such bill may be 
signed by three bystanders, who are respectable inhabi- 
tants of the State, and the court shall permit every such 
bill (if the same be true) to be filed in court.” Sec. 32, 
“when the judge shall refuse to permit any bill of 
exceptions, signed by the bystanders, to be filed, and shall 
have certified that it is untrue, either party in the suit may 
take affidavits, not exceeding five in number, in relation to 
its truth.” The relator’s replication shows that the judge 
endorsed on the bill of exceptions his refusal to sign it, 
“because it was untrue.” Relator had then but to resort 
to the remedy provided by the statute, and if the court still 
refused to permit it to be filed, he should have taken his 
affidavits, and then the appellate court could have passed 
upon the question of time, and, if it found from the affida- 
vits that the bill of exceptions was true, and that there was 
an abuse of discretion in refusing permission to file the 
bill, the cause would be held to be properly in the appel- 
late court. With the concurrence of all the judges, the 
peremptory writ of mandamus isrefused. Wnrit Rerusep. 








638 SUPREME COURT OF MISSOURI, 





Bradley v. Franklin County 





BRADLEY ET AL. PLAINTIFFs IN Error v. FRANKLIN County 
ET AL. 


Constitutional Law: wmunicipat Bonps. The act of March 2st 
1868, ‘“‘ authorizing county courts to issue bonds for the purpose of 
paying for the building of bridges and macadamizing roads hereto- 
fore contracted for and built” is constitutional (following Steines », 
Franklin Co. 48 Mo. 167, and Ritchie v. Franklin Co. 22 Wall. 67), 
Henry J. and Saerwoop C. J. dissenting. 


Error to Cole Circuit Court.—Hon. Gro. W. Minter, Judge. 


T. W. B. Crews and Henry Flanagan for plaintiffs in 
error. 


James O. Broadhead and James Taussig for defendants 
in error. 


Hoveu, J.—The plaintiffs who are non-resident tax 
payers to the county of Franklin, filed a petition in the 
nature of a bill in equity, asking that certain bonds issued 
by the county court of Franklin county, under the act of 
March 21st, 1868, entitled “an act to authorize county 
courts to issue bonds for the purpose of paying for the 
building of bridges and macadamized roads heretofore 
contracted for and built,” made payable to Budd & Decker 
or bearer, and delivered to certain of the defendants, be 
declared void, and that the same be required to be deliv- 
ered up to be canceled, and praying for an injunction to 
restrain their negotiation, sale or transfer, and the assess 
ment or collection of any tax to pay the same. To this 
petition there was a demurrer, for want of facts sufficient 
to constitute a cause of action, which was sustained by the 
court, and final judgment rendered thereon, dismissing 
plaintiff’s petition, and plaintiffs have brought the case 
here by writ of error. 

Plaintiffs, in their petition, expressly aver that the 
bonds in question were issued under the act of March 21, 
1868, and base their right to relief upon the alleged un- 


. 
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constitutionality of that act; and after a critical examina- 
tion of the petition, we have been unable to discover that 
they base it upon any other ground. The statement in the 
petition that the act of 1868 is unconstitutional, is an aver- 
ment of matter of law only, and it is not admitted by the 
demurrer. On the facts stated, the plaintiffs are not enti- 
tled to any relief. That the act in question is constitution- 
al, and that it authorized the issuance of bonds by the 
county court in cases like the present, was expressly de- 
cided by this court in the case of Steines et al. v. Franklin 
County et al., 48 Mo. 167, and by the Supreme Court of the 
United States in the case of Ritchie v. Franklin County, 22 
Wallace 67. The material facts in those cases are identical 
with the facts in this, and those cases must be held to be 
decisive of this. The judgment of the circuit court will 
be affirmed. All concur, except Snerwoop, C. J and 
Heyry, J., who are of opinion that the decision in Steines 
eal. v. Franklin County, supra, should not be adhered to. 
AFFIRMED. 


Henry, J., Dissentine.—I do not concur in the forego- 
ing opinion. Expressing no opinion as to the constitu- 
tionality of the act of 1868, but conceding its constitution- 
ality, 1 do not regard it as a curative, but an enabling act, 
not legalizing an illegal and unauthorized act of the county 
court in contracting a debt, but enabling it to borrow 
money, or issue bonds to pay a debt legally incurred. 
There is nothing in the title or body of the act which ex- 
pressly or by fair implication legalizes unauthorized and 
illegal acts, and if it had been intended for any such pur- 
pose, it could, and I presume, would have been expressed. 
It seems to me a violent construction, which holds that it 
applies to other than turnpikes and bridges, which the 
county court had authority to contract for building. A 
court should not presume that the General Assembly in- 
tended to validate void and illegal acts, when there is 
nothing either in the title or body of the act, to indicate 
any such legislative intent. 
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Tue State v. Stepror, APPELLANT. 


Pleading, Criminal: INDICTMENT FOR CRIME JOINTLY COMMITTED, 
Under Sec. 20 p. 1089 Wag. Stat. it is the duty of a grand jury be. 
fore which two persons are charged with the joint commission of 
a crime, in preferring a bill to find it against both; but if for ingyf. 
ficiency of the evidence produced against one, they indict the other 
alone, the omission will not vitiate the indictment, although it ap- 
pear upon the trial that the crime was in fact committed by both. 
Amendment of record on appeal: PRACTICE IN SUPREME CouRT: 
verpict. Annexed tothe record in a case was a certificate of the 
clerk of the trial court, purporting to give the verdict really ren- 
dered by the jury, which differed from that set out in the record, 
This certificate was followed by an agreement of the attorneys of 
the respective parties, that the record should be considered ag 
amended in conformity therewith. This verdict nowhere appeared 
in the record; and the agreement did not seem to have been filed 
as a stipulation, and was not brought to the attention of the trial 
court on the motion for a new trial. Held, that the Supreme Court 
would treat the verdict set out in the record as the true verdict. 
Robbery: verpicr. On an indictment for robbery in the first 
degree, containing but one count, the jury found, by their verdict, 
that defendant was guilty of robbery, and assessed his punishment 
at ten years’ imprisonment in the penitentiary, and there was judg- 
ment accordingly. Held, that the verdict was sufficient to support 
the judgment, although it failed to specify the degree of the crime 
of which it found defendant guilty. 


Appeal from St. Louis Court of Appeals. 
P. W. Fauntleroy § James H. [Hutchings for appellant. 


1. Sec. 20, p. 1089, Wag. Stat. Vol. 2, is mandatory and 
not merely directory. The separate indictment then,, 
against the defendant, being thus directly contrary to the 
plain and imperative provisions 0. the statute, is clearly 
invalid and will not support a judgment. And where a 
judgment is irregularly obtained against the provisions of 
a statute or the rules of a court, a party is entitled to have 
it set aside without showing any merits. Doan v. sZolly, 27 


Mo. 257. 
2. But even if the statute were only directory, defend- 





OCTOBER TERM, 1877. 641 


The State v. Steptoe. 








ant’s motion to quash should have been sustained, as the 
State could then have corrected the error by indicting the 
parties jointly as the law required. Lisle v. State, 6 Mo. 426. 

3. The verdict was fatally defective in not specifying 
of what offence it found the defendant guilty. The object 
of this requirement is to enable the court to see that the 
proper punishment is assessed. There could have been a 
conviction of grand larceny or petit larceny as well as of 
robbery in the first degree under the indictment. State v 
Jenkins, 36 Mo. 372; State v. ue 38 Mo. 374; State v. 
Farrar, 38 Mo. 457. 


J. L. Smith, Attorney General, for respondent. 


The record shows that the jury returned the following 
verdict into court: ‘State of Missouri vs. John Steptoe. 
We, the jury, find John Steptoe guilty of robbery, and assess 
his punishment at ten years in the state penitentiary.” 


No objection appears to have been made to the verdict 
in the criminal court, but in the Court of Appeals the ap- 
pellant insisted that the verdict was invalid. There is only 
one count in the indictment and that is for robbery in the 
first degree. It was therefore not necessary to specify in 
the verdict the degree of the crime of which the defendant 
was guilty. No degree of offense being found inferior to 
_ that charged, a general verdict is sufficient for a conviction 
upon the indictment so framed. State v. Shoemaker, 7 Mo. 
177; State v. Matrassey, 47 Mo. 295. There is a certificate 
of the clerk of the criminal court as to the form of a ver- 
dict returned, and also a stipulation of counsel that the 
record might be considered as amended so as to show that 
such was the case. It does not appear that the stipulation 
was ever filed, and therefore the record, as to the verdict 
returned, remains as it appears on page three of the trans- 
eript, which states that the jury found the defendant guilty 
of robbery. Admitting, however, that the facts are as stated 
in the clerk’s certificate, the verdict therein contained is 
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still good, and sufficient to support a verdict. State v. Mat. 
rassey, supra. 

Norton, J.—Dcfendant was indicted at a term of the 
St. Louis criminal court, held in January, 1875, for robbery 
in the first degree. At the March term of said court he 
was tried and convicted and his puhisnment assessed at ten 
years imprisonment in the penitentiary. An appeal was 
taken to the Court of Appeals of St. Louis, where upon a 
hearing, the judgment of the criminal court was affirmed, 
from which defendant has appealed to this court. On the 
trial of the cause it appeared from the evidence of the pros. 
ecuting witness, that the robbery was committed jointly by 
one Simon Coen and defendant, that each of them was 
separately indicted, Steptoe, the defendant, being indicted 
in January, 1875, and Coen the following March. On this 
state of facts the defendant’s counsel filed his motion to 
quash the indictment on the ground that sec. 20, Wag. Stat. 
1089 requires that “when two or more persons are charged 
with having committed an offense jointly, all concerned 
shall be included in one indictment.” 

We think it was intended by this section that when two 
or more persons are charged before the grand jury with the 
1 Purapive cxix- the joint commission of a crime, in preferring 
foe ecime joins @ bill they shall find it against all who are 

— charged, and not indict one and let the others 
go free, so that they will be at liberty to appear and testify 
in the interest of their confederate. The fact that Coen 
was not included in the indictment with defendant could 
certainly work no injury to him, and it is difficult to per- 
ceive any reasons why the indictment should be held invalid 
on that ground. If defendant and Coen had been jointly 
indicted, he could have been subjected to a separate trial 
as well under it as under an indicjment against him alone. 
The grand jury preferring the bill may have been satisfied 
that there was sufficient evidence to justify them in finding 
a bill against defendant, and may not have been satisfied 
as to the sufficiency of the evidence against Coen. Insuch 
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case they could have done no less than return a true bill 
inst the defendant. We therefore think the motion to 
quash the indictment was properly overruled. 
The only remaining ground of alleged error is that the 
verdict is not sufficient to support the judgment. The ver- 
2. anenpent or dict as entered on the record is as follows: 


RECORD ON AP 


peat: practice in “ We, the jury, find defendant, John Steptoe, 
supreme court; 
verdict guilty of robbery, and assess his punishment 
at ten years in the state penitentiary.” There is added to 
the record immediately after the bill of exceptions, the cer- 
tificate of the clerk of the criminal court, stating that the 
true verdict rendered by the jury and accepted by the court 
was as follows: “ We, the jury,in the case of The State v. 
John Steptoe, find the defendant guilty and assess his pun- 
ishment for ten years penitatory.” An agreement follows 
this certificate that the record is to be considered as amen- 
ded in conformity with the above certificate, which was 
signed and acknowledged before the clerk by the attorneys 
representing the State and defendant. This verdict no- 
where appears in the record proper nor in the bill of ex- 
ceptions, nor does the above agreement appear to have 
been filed as a stipulation, nor does the record show that it 
was brought to the attention of the criminal court when 
the motion for a new trial was heard and determined. On 
the contrary it does appear that the motion for a new trial 
was made and overruled on the 24th day of April, 1875, 
and that defendant was sentenced on the first day of May, 
1875. The agreement above referred to that the record 
should be amended was not acknowledged before the clerk 
till the third day of November, 1875, so that it could not 
have been before the court when the motion for new trial 
was made. We shall therefore consider the statement 
made in the record proper, as to the verdict, as the correct 
one. 
The indictment is for robbery in the first degree and 
contains but one count. No degree of offense having been 
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found lower than that charged, under the 
rulings of this court in the case of State », 
Matrassey, 47 Mo. 295; State v. Pitts, 58 Mo. 558; and State 
v. Davidson, 38 Mo. 374, we think the verdict was sufficient 
to authorize the judgment rendered upon it. Judgment 


affirmed, in which the other judges concur. 
AFFIRMED, 


8. ROBBERY: ver- 
dict. 





Srranan, PuarntirF in Error v. Tue County Cour op 
AvupDRAIN CounrTy. 


Roads: manpamvs. Section 25, p. 1223 Wag. Stat. invests the county 
court with a judicial discretion to determine whether or not a pro- 
posed road will be of sufficient public utility to justify the pay- 
ment by the county of the damages assessed by a jury. It also 
permits the petitioners for the road to pay the damages themselves, 
and in case they do, makes it the duty of the county court to open 
the road. Held, That a writ of mandamus will not lie to compel 
the court to open a road at the expense of the county, nor to open 
it at the expense of the petitioners, unless they have voluntarily 


paid the damages. 


Error to Audrain Circuit Court. 


Craddock § Musick and Hockaday & Silver for plaintiff 
in error, insisted that plaintiff was entitled to a judgment 
against the petitioners for the opening, or else, if it was 
thought the county should pay the damages, then that he _ 
should have a warrant on the county treasury, citing Wil - 
son v. Berkstresser,45 Mo. 283; Platte Co. Ct. v. McFarland, 
12 Mo. 166; State v. Rombauer, 44 Mo. 590; State v. Knight, 
46 Mo. 83; State v. Watson, 9 Kan.668; Broom’s Leg. Max. 
909; 12 Wheat. 69; 1 Chitty Pl. (15 Am. Ed.) 221; Osage 
V.g S. K.R. RB. v. Morgan Co. Ct., 53 Mo. 156. | 


SuErwoop, C. J.—Petition for mandamus to the county 
court of Audrain county. It seems that a new county 
road had been located through the premises of Strahan, 
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and the damages assessed at $132.25, by a jury for that 
purpose empaneled, under the provisions of § 23, 2 Wag. 
Stat., p. 1222. At the term next succeeding the return of 
the verdict, the applicant for the writ herein, moved the 
county court for judgment on the verdict, but met with 
refusal, although that court had previously ordered that 
those who had petitioned for the road should pay all dam- 
ages incident to its establishment. The issuance of the 
alternative writ was waived, and the petition was pleaded 
to as if the alternative writ. A demurrer was interposed 
questioning the sufficiency of the petition, in that it con- 
tained no allegation that the county court had ever ordered 
the road in question to be opened. The petition was held 
' insufficient, and judgment accordingly ; and the correctness 
of this ruling is to be measured by a consideration of the 
two sections which follow the one above noted: 

Section 24. “If the amount of damages assessed by 
the jury aforesaid be the same, or less than the amount 
assessed by the commissioners, the person or persons ob- 
jecting to the assessment of the comniissioners, shall be 
adjudged to pay the costs, and if more, the costs shall all 
be paid by the county; and the damages assessed, and all 
costs incurred in behalf of the county, under this act, 
shall be paid either out of the county treasury or out of 
the road and canal fund, as the county court may direct, 
and shall draw their warrant for the same.” 

Section 25. “Upon the report of the commissioners 
and the assessment of damages, as above provided, if the 
county court shall deem the road of sufficient public util- 
ity to justify the payment of the damages assessed as afore- 
said, or in default thereof, if the petitioners shall pay such 
damages, the said court shall order the road to be opened, 
and the lands relinquished or condemned as aforesaid, shall 
forever be considered as a public highway until altered, 
changed or annulled by authority of law; and the report 
of the commissioners shall be recorded in a book kept for 
that purpose.” It is quite obvious that the county court 
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had no authority whatever to order those who prayed for 
the road to “pay all damages occasioned by its location.” 
The payment of such damages is, under the provisions of 
sec. 25, clearly optional with the petitioners; and the same 
section shows, with a clearness which admits of no question, 
that it rests in the judicial discretion of the county court 
to determine whether the road is “ of sufficient public util- 
ity to justify the payment of the damages,” “either ont of 
the county treasury or out of the road and canal fund.” [If 
the county court, in the exercise of such discretion—a dis- 
cretion obviously beyond mandatory control—does not 
deem the proposed road of sufficient public utility to justify 
the payment of the damages assessed, that is the end of 
the matter; and no order that the road be opened will be 
made, unless those who seek to have it opened, step for- 
ward and pay the damages; in which event alone can the 
county court, having declined to make the order in the first 
instance, be compelled to make it in the second. These 
reasons appear conclusive, that the petition contains no 
valid basis for the issuance of the writ, since clearly the 
county court could not on the one hand be compelled to 
‘make an order which involves, and can only be the result 
of, the exercise of judicial discretion,.nor compelled on the 
other, to make a like order, without the damages were 
voluntarily paid by the petitioners for the road. 
The court below took the right view, and we aflirm the 
judgment. All concur, 
AFFIRMED, 
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Hussarp v. Moss, Executor or Hentne, APPELLANT. 


Landlord and Tenant Act: ATTACHMENT: GENERAL AND SPECIAL 
JUDGMENT: NUNC PRO TUNC ENTRY: FORTHCOMING BOND. Where, in 
an attachment suit under-the Landlord and Tenant Act, the writ of 
attachment was levied upon the crop grown by the tenant on the 
leased premises during the year, for which accrued the rent, for 
which the suit was brought, and the writ of summons was person- 
ally served upon the defendant, and, thereafter, a general judgment 
was regularly rendered in favor of the plaintiff and against the 
defendant. Held, That this was a proper judgment, and, as there 
was no entry of record, nor anything in the nature of the proceed- 
ing to indicate that it was not the very judgment the court ren- 
dered, the entry, at the next term, of a judgment nune pro tune, 
specially, against the property attached, as well as generally, against 
the defendant, who was not then in court, was aullity ; and that 
an execution issued thereon was also a nullity; yet, as, before the 
entry of the nunc pro tunc judgment, an execution had been issued 
on the original judgment and duly returned by the sheriff not sat- 
isfied, and the original judgment was not vacated by the nunc pro 
tunc entry, this was sufficient to warrant proceedings on the forth- 
coming bond. 

Attachment: rorrmcomine Bonp. The surety in a forthcoming 
bond is not relieved by the action of the court in quashing the 
attachment writ, if, at the same term and within four days after the 
order is made, it is set aside, although, between the making and 
the setting aside of such order, the surety returns to the defendant 
in the attachment suit money held by him as an indemnity. 
Landlord and Tenant Act: ATTACHMENT OF PROPERTY SUBJECT 
70 LigN. Although the provision for an attachment, in favor of 
the landlord, in the Landlord and Tenant Act, was not enacted for 
the purpose of enforcing the lien upon the crop grown upon the 
demised premises, in any year, for the rent accruing for such year, 
as given by said act, yet, a writ of attachment, properly sued out 
under the 26th section of said act, may be levied upon a crop sub- 
ject to such a lien. The case of Price v. Roetzell, administratrix, 56 
Mo. 500, explained. 


Appeal from Newton Probate and Common Pleas Couvt.—Hon. 
P. H. Epwarps, Judge. 


This was a proceeding under section 54, page 192 Wag. 
Stat, by motion against the sureties in a forthcoming bond 
given by the defendant in an attachment suit. The attach- 
ment suit was brought to recover rent, and the writ was 
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levied on a part of the crop grown on the premises during 
the year for which the rent accrued. Defendant was per. 
sonally served and subsequently appeared to the action, 
which resulted in a general judgment against him. At g 
subsequent term, without setting this judgment aside, and 
without notice to defendant, the court entered nwne pro 
tunc, as of the date of the first judgment, a special judg. 
ment against the property attached, and a general judg. 
ment against the defendant personally. The property re. 
leased from attachment by the forthcoming bond not being 
found to answer the judgment against defendant, this pro- 
ceeding was commenced against the sureties and resulted 
in a judgment ggainst them, from which they appealed, 


C. W. Thrasher for appellant. 


I. Under the Landlord and Tenant act, the attachment 
is only intended to apply to other personal property of the 
tenant than the crop on which the lien exists, and an attach- 
ment of such crop, under the provisions of said act, and 
during the continuance of such lien is void. Wag. Stat. p. 
881, § 26, p. 880, § 18; Price v. Roetzell, 56 Mo. 500; San- 
ders v. Ohlhausen, 51 Mo. 163. 

If. The court had no authority, at a subsequent term 
after final judgment, to render another and different judg- 
ment than the one first rendered, for the reason that the 
first judgment was incorrect and that the law authorized a 
different judgment from the one rendered. Hyde v. Cur- 
ling, 10 Mo. 359; State v. Clark, 18 Mo. 432; Jillett v. Na- 
tional Bank, 56 Mo. 304; Gibson v. Chouteau, 45 Mo. 171; 
Smith v Best, 42 Mo. 187; Jones v Hart, 60 Mo. 351. 


N. H. Dale for respondent. 


1. The motion to set aside the order quashing the 
writ, is in the nature of a motion for a new trial, and, a 
it was filed within four diuys, was in time to save all the 
rights of the parties. National Bank v. Williams, 46 Mo. 1%. 
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2. There is no statute, nor principle of law, that would 
prevent a sheriff from seizing a crop grown on a farm, if 
it is otherwise liable to attachment. Sanders v. Ohlhausen, 
§1 Mo. 163. 

38. When the order quashing the writ was set aside, 
the plaintiff was restored to his status before the making 
of the erroneous order. Drake on Attachment, Sec. 412; 
Carson v. Suggett, 34 Mo. 364; Han. & St. Jo. R. R. Co. v. 
Brown, 43 Mo. 294; Gott v. Powell, 41 Mo. 416; Caperton 
v. McCarkle, 5 Grattan 177. 

4. There was personal service on defendant and a per- 
sonal appearance to the action. The general judgment, 
first entered, was not void, but would hold the property 
attached as well as the other property of defendant. Wag. 
Stat., p. 188, § 36; Massy v. Scott, 49 Mo. 278. 

5. The judgment entered, nunc pro tunc, was both gen- 
eral and special, and is authorized by the law. Bray v. 
MeClury, 55 Mo. 128. 

6. The proceeding on the motion for judgment against 
the security, on account of the failure to deliver the pro- 
perty named in the bond, was regular in every respect; 
and the original judgment being valid against the defend- 
ant, the objections raised by the surety cannot be sustained. 


_ Henry, J.—We cannot conceive why, even if the court 

had the right to make it, the nune pro tune entry was 
made. The two judgments were substantially the same. 
One, the first, was for $100, and that plaintiff have execu- 
tion against the property of defendant; the second, was 
for the same amount, and that plaintiff have execution 
against the property attached in the suit, as well as against 
the other property of defendant. Under the execution 
awarded by the original judgment, the sheriff could have 
taken, as well the attached property as other property of 
defendant, and, under the second, he could do more. The 
lien of the attachment was not lost by the judgment as 
first entered. Section 36 of the attachment act, Wag. 
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Stat., page 188, provides “ when defendant has been served 
with the writ, or appears to the action, the judgment ang _ 
execution shall hold, not only the property attached, but 
the other property of the defendant.” 

Section 40, page 189, provides that “when defendant 
is summoned to appear, or shall voluntarily appear, tho 
like proceedings shall be had between him and the plain. 
tiffs, as in ordinary actions commenced by summons, and 
a general judgment may be rendered for or against the 
defendant.” , 

By section 58, page 193, the execution is required to be 
a common /fieri facias, where the judgment is general; by’ 
section 27 of the act in relation to Landlord and Tenant 
“the proceedings on all attachments issued under this chap. 
ter shall be the same as provided by law in cases of suits 
by attachment.” 

The first judgment entered in this cause was a proper 
judgment and there is no entry of record, nor is there any- 
}. tanpronp anp thing in the nature of the proceeding to indi- 

rtintiinentocn, cate that it was not the very judgment the 


attachment; gen- 


frdummont Peat! court rendered. The nunc pro tune entry 


POrtheoming Was, therefore, improperly made, and the 

eas « defendant in the attachment suit not being 
in court, the nune pro tune judgment was a nullity. That 
judgment being void, it follows that the execution issued 
on it was a nullity. By sec. 54, page 192, Wag. Stat. it is 
provided that “whenever it shall appear from the return 
of the officer upon an execution issued in an attachment 
suit that none of the property attached has been found, or 
only a part thereof, and that said execution is not 
fully satisfied, the court or justice shall direct the officer to . 
assign to the plaintiff, his executor or administrator, the 
bond taken by him for the forthcoming of the property 
attached, and such court or justice may, upon motion, ren- — 
der judgment in favor of the plaintiff, his executor or ad- 
ministrator, against the obligors in the bond for the value 
of such property, &c.” It will be observed that the court 
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eannot under this section render a judgment against the 
obligors in the forthcoming bond until an execution shall 
have been issued in the attachment suit and returned. 
Although the nune pro tune judgment and the execution 
thereon were nullities, yet, it appears that, before the entry 
of that judgment an execution had been issued on the orig- 
jnal judgment and duly returned by the sheriff, not satis- 
fied, in whole or in part, and that was sufficient to warrant 
the proceedings on the forthcoming bond against those 
who executed it. The original judgment was not vacated 
by the nune pro tunc entry. The latter judgment being 
unauthorized and a nullity, the other remained in full 
force. 

Nor does the action of the court, quashing the attach- 
ment writ, relieve the obligors in the forthcoming bond. 
» arracunenr; At the same term, and within four days after 

fortheoming == the order was made, quashing the writ, that 
order was set aside, and defendant cannot, in this proceed- 
ing, invoke equity to save him from the consequences of 
the haste and precipitancy with which he returned to the 
defendant in the attachment suit, the money he held as.an 
indemnity. 

The only remaining question is one of more difficulty, 
because the decisions of this court on the subject appar- 
3. anprorp anp @Dtly conflict with each other. The act in 

TENANT ACT: at relation to Landlords and Tenants, sec. 18, 


tachment of 
property subject nage 880, Wagner’s Stat. gives a landlord a 


en. 
lien upon the crop grown on the demised premises, in 
any year for the rent that shall accrue for such year, and 
provides that such lien shall continue for eight months 
after the rent becomes due, and no longer. The 26th sec- 
tion, page 881, provides for an attachment in favor of the 
person entitled to it against any one liable to pay rent, 
whether due or not, if payable within a year thereafter, 
who intends to remove, is removing, or within thirty days 
has removed his property from the leased premises, and 
provides that “the person to whom the rent is owing may, 
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before a justice of the peace, or the clerk of a court of rec- 
ord having jurisdiction of actions by attachment in ordi. 
nary cases, of the county in which the premises lie, make 
affidavit of one or more of the facts aforesaid, and that he 
believes, unless an attachment be issued, he will lose his 
rent. Whereupon such officer shall issue an attachment 
against the personal property of the person liable for the 
same.” In Saunders ». Ohlhausen, 51 Mo. 163, the court 
held that the foregoing and the section following, provide 
for the manner of enforcing the lien given by the 18th section, 
while in the case of Price v. Roetzell, Admz., 56 Mo. 500, the 
court held that the attachment authorized by the 26th see. 
tion 1s ‘not to enforce a lien against the crops raised during 
the year, but to secure the rent from property on the place 
on which there is no lien. We do not think that the at- 
tachment was a remedy provided for enforcing the lien, for 
the hen may be in full force and the landlord have no right 
to an attachment at all; but we cqn see nothing in the act 
to hinder an attachment, properly sued out under the 26th 
section, from being levied upon property grown upon the 
leased premises, whether subject to the lien given by the 
18th section or not. 

The law declares that the attachment shall issue against 
the personal property of the person liable to pay the rent, 
and we can see no good reason why the property grown 
on the premises should be excepted. It may be, and fre- 
quently is, all the property owned by the tenant, which 
could be taken for rent. There is no principle upon which 
the words of the statute “personal property of the person 
liable,” can be restricted to property not subject to the lien. 
The case of Price v. Roetzell, supra, was a proceeding to en- 
force the lien, and the court held that the attachment in 
aid was absolutely unnecessary, “ because the court could 
have enjoined any sale of the crops by the administratrix, 
and had the right to order their sale as perishable property 
by the sheriff, and their proceeds held subject to the result 
of the suit.” We do not understand the court as holding, 
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jn that case, that an attachment issued under the 26th 
section could not be levied upon the property grown on the 
leased premises, as well as other property of the tenant. If 
there were any doubt that the language of the 26th section, 
«personal property of the person liable for the same,” em- 
braced as well the crops grown on the land, as other per- 
sonal property, the 31st section removes it by providing 
“that property exempt from execution shall be also ex- 
empt from attachment for rent, except the crop grown on 
the demised premises, on which the rent claimed is due.” 
There were many irregularities in the proceedings in the 
attachment suit, but no error to justify a reversal of this 
judgment, and it is accordingly, with the concurrence of 


the other judges, affirmed. 
AFFIRMED. 





Tue State v. ArTER, APPELLANT. 


Criminal Practice: nstructions. When an indictment charges 
one offense and not allege the facts necessary to constitute another, 
it is an error for the court to give the jury instructions, which will 
authorize a conviction of the latter, even though the evidence may 
tend to show defendant to be guilty of that offense. 


Appeal from Johnson Criminal Court.—Hon. W. H. H. Hit, 
Judge. 


Rathbun g Shewalter for appellant. 


_1. The indictment charged that the defendant * * 

* did feloniously steal, take and carry away from the 
possession of one Mary Kreihn, one hunting case gold 
watch. It is simply an indictment in the usual form for 
grand larceny. 1 Wag. Stat. 456, Sec. 25. The instruc- 
tion was founded on Sec. 45, p. 460, Wag. Stat., and was 
erroneous. Kelley’s Crim. Prac. 343. Where an indict- 
ment is founded on a statute creating an offense, all the 
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ingredients that go to make up the offense as defined by 
the statute, must be charged. 1 Arch. Cr. Prac. 282, *g5, 
State v. Martin, 5 Mo. 363; State v. Helm, 6 Mo. 263; State 
v. Ross, 25 Mo. 429; State v. Evers, 49 Mo. 545. The offenge 
set forth in section 45, is declared to be grand larceny, and 
is punished by imprisonment not exceeding five years, yet 
t is necessary to charge and prove all the essential ingre- 
dients of the offense as defined by statute. To authorize 
a conviction, under that section, or an instruction thereon, 
it would be necessary that the indictment should charge; 

1st. That the accused did convert to his own use, or 
make way with, or secrete with intent to convert to his 
own use, the money, goods, &c. 

2nd. With intent to defraud the owner. 

3rd. Which goods, &c., had been lost, and to which 
defendant had not obtained lawful title. 

These ingredients enter into the definition of the of.- 
fense—they must be charged and proved—the defendant 
must be notified of the offense charged. 

2. Where the intent is required and forms part of the 
act declared to be a crime, such intent must be alleged and 
proved. State v. Ross, 25 Mo. 426. 

3. A party cannot be charged with one offense and 
convicted of another. That both are punished alike, or 
are denominated by the same title is wholly immaterial. 
If the ingredients are different, this makes them different 


offenses. 


J. L. Smith, Attorney General, for the State. 





Norton, J.—The evidence in this case tended to show 
that the watch alleged to have been stolen by the defend- 
ant had been lost and was found by the son of defendant, 
and by him taken to defendant’s house and laid upona 
shelf or mantle with the statement that it had been found 
by him; that defendant took possession of it, carried it 
away, pawned it, subsequently redeemed it, and converted 
it to his own use. The indictment is framed under See. 
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95, 1 Wag. Stat. 456, and is in the ordinary and usual form 
and sufficiently alleges everything necessary to constitute 

nd larceny under that section. The error relied upon 
is the action of the court in giving the third instruction in 
which the jury were told, “that if they believed from the 
evidence the gold watch charged in the indictment to have 
been feloniously stolen, was lost and is the property ot 
Mary Kreihn and of the value of ten dollars or more, and 
that the same came into possession of the defendant, and 
that he converted the same to his own use with the felon- 
jous intent of defrauding the owner, Mary Kreihn, or that 
he made away with or secreted said watch with intent to 
convert the same to his own use and with the intent to 
defraud the owner without him the said defendant James 
Arter having obtained the lawful title thereto, they would 
find defendant guilty, &c.” 

This instruction would have been applicable to a case 
tried on an indictmnet framed under the 45th section, 1 
Wag. Stat. 460, which declares that “every person who 
shall convert to his own use, or make way with, or se- 
crete with intent to convert to his own use, any money, 
goods, right in action, or other personal property, or val- 
- uable thing whatsoever, of the value of ten dollars or 
more, belonging to another, with intent to defraud the 
owner which shall have been lost, and which such person 
shall not have obtained a lawful title thereto, shall be 
deemed guilty of grand larceny, &c.” The indictment in 
the case at bar charges the defendant with a felonious 
taking, stealing and carrying away of the watch, and 
this was all that he was called upon or required to de- 
fend. We think that the instruction complained of au- 
thorized a conviction for the offense created by Sec. 45, 
supra, and as the indictment on which defendant was 
arraigned and tried, failed to allege the facts necessary 
to constitute an offense under that section, that the court 
erred in giving the instruction. If it was intended to 
hold defendant liable under that section, a proper indict- 
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ment should have been preferred for that purpose, ao 
that defendant would have been notified of what he 
would be required to defend. Judgment reversed and 
cause remanded, in which the other judges concur ex. 
cept Judge Henry, who dissents. 


REVERSED, 





Mapkxrns v. Trick, PLArntrrr in Error. 


Replevin in Justice’s Court: DEFECTIVE STATEMENT: POWER oF 
CIRCUIT COURT TO PERMIT AMENDMENT. In an action brought in a 
justice’s court under the statute concerning the claim and delivery 
of personal property (Wag. Stat. 817), an affidavit to plaintiff’s 
statement which omits to say that the property claimed has not 
been seized under any process, execution or attachment against the 
property of plaintiff, is defective; and the circuit court, on appeal, 
has no power to permit it to be amended. 


Error to Macon Circuit Court—Hon. Jonny W. Henny, 
Judge. 


B. G. Barrow and J. L. Berry for plaintiff in error. 


Hoven, J.—This was an action under the statute in re- 
lation to the claim and delivery of personal property, insti- 
tuted before a justice of the peace. The affidavit of plain- 
tiff omitted to state that the property claimed “had not 
been seized under any process, execution, or attachment 
against the property of the plaintiff.” On appeal to the 
circuit court, the affidavit was amended and the omission 
supplied. Since the trial of this cause by the circuit court, 
it has been expressly decided by this court in the case of 
Gist v. Loring, 60 Mo. 487, that such an amendment cannot 
be made after appeal to the circuit court. The judgment, 
which was for the plaintiff must therefore be reversed, and 
the suit be dismissed. All concur except Judge Henry, 


not sitting. 
REVERSED, 
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Ewe tt v. Virert Townsuip, APPELLANT. 


Road Overseer: TAXATION: TOWNSHIP ORGANIZATION. Under the 
Township Organization law (Acts 1873, p. 105, art. 9; p. 107, art. 11), 
a road overseer has no authority to incur a debt in keeping the 
highways in repair, beyond the amount of the fund derived from 
the taxes levied by the township board; and if his expenditures 
exceed that amount, he cannot recover the excess from the town- 
ship. 


Appeal from Vernon Circuit Court—Hon. Joun D. Parkin- 
son, Judge. 


Scott g Stone for appellant, cited Vose v. Deane, 7 
Mass. 282. 


Suerwoop, C. J.—It belongs to the board of directors 
of each township “ to levy all taxes for township, road and 
bridge purposes.” (Tit. Township organization, art. 9, § 1, 
page 105, acts 1873), and to assess upon all real estate and 
personal property in their townships * * * a sufficient 
tax to keep the roads and highways of the various road 
districts in their township in good repair, which tax shall 
be levied as follows: for every one mill tax upon the dol- 
lar levied on real and personal property, * * the township 
board shall require one day’s work-of each person subject 
to work on roads and highways and no more.” (Id. § 7, 
p. 108.) Each person is required to work out “the whole 
number of days for which he shall have been assessed dur- 
ing the year.” (Id. p. 109, § 15); or the party thus 
assessed may at his option, “ pay such tax in money,” (Id. 
109, § 17.) It will thus be readily observed that the 
amount of road tax, whether discharged in labor or money, 
is regulated by law and a limit fixed thereby, beyond which 
the township board of directors themselves cannot pass; 
assuredly, a road overseer, the mere creature of the board 
of directors, does not possess any larger powers. And the 
fact that it is made his duty “to repair and keep in good 
order” the highways in his road district, (Id. 108, § 8,) 
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does not enlarge his scope of action, or clothe him with 
plenary authority. His duty in the premises must needs 
be confined within the limits of the tax levied for road 
purposes and when that assessment is exhausted, hig 
means of keeping the road in repair is exhausted algo, 
To hold otherwise, to hold as was done by the court 
below, that after the exhaustion of the fund provided 
by the board of directors, the overseer might still proceed 
of his own head, hire hands, work the roads, run the town. 
ship in debt as he sees fit, and then proceed to collect the 
debt by obtaining judgment against the township, would 
be productive of very remarkable and hitherto unheard of 
consequences. It would be in effect holding that the road 
overseer could, of his own motion, levy and collect an addi- 
tional road tax. 

We entertain no such view of the law. Judgment 
reversed. All concur. 

REVERSED, 





Powe. AT AL. APPELLANTS V. Paciric RAILRoap. 


Account Stated: acquiescence. Although an account stated is, in 
law, an account settled between the debtor and creditor therein, in 
which a sum of money or a balance is agreed on, and an acknowl- 
edgment by the debtor in favor of the creditor of a balance, or sum 
certain, to be due, and an express or implied promise to pay the 
same, by the debtor to the creditor ; yet, it is not necessary, to con- 
stitute an account stated, that the admission of the demand be 
made in express terms, but if the creditor has rendered his account 
to the debtor, exhibiting the items thereof and the amount due 
thereby, and the account is not objected to by the debtor within a 
reasonable time, the acquiescence of the debtor therein is to be 
taken as an admission that the account was truly stated, and if it 
has been assigned, it is not material whether such admission was 
made before or after the assignment. 


Appeal from Lafayette Circuit Court—Hon. Wa. T. Woon, 
Judge. 
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Alexander & Childs for appellants. 


Plaintiff’s third instruction is correct and should have 
been given. Greenleaf’s Ev. Vol. 2, Sec. 126, 127, 128; 
Lockwood v. Thorne, 11 N. Y.170; Leahy v. Dugdale’s, Admr. 
27 Mo. 437; ib. 34 Mo 99; ib. 41 Mo. 517. 


Thos. J. Portis for respondent 


The evidence does not support the allegation of an ac- 
count stated. Cape Girardeau & State Line R. R. Co. v. 
Kimmel, 58 Mo. 84; Greenleaf’s Ev. Vol. 2 § 127; Stebbins v. 
Miles, 25 Miss. 267; Cartright v. Green, 47 Barb. 9; Rutledge 
v. Moore,9 Mo. 533; Bates v. Townsly, 2 Exch. 152; Knowles 
v. Michel, 13 East 249; Highmore v. Primrose, 5 Maul. & Sel. 
65; Cobb v. Arundell, 26 Mo. 553; Andrews v. Allen, 9 Serg. & 


R. 241. 


Norton, J.—This suit was instituted in the circuit court 
of Lafayette county, in which the petition of plaintiffs al- 
leges that on the 8th day of July, 1872, defendant was 
indebted to one Gleason in the sum of $218.16, upon an 
account stated, being the amount due said Gleason from 
defendant for boarding hands and laborers employed by 
said defendant upon its road; said account accruing for 
boarding such employees from June Ist, 1872, to June 
30th, 1872; that said account was, on the 8th day of July, 
1872, assigued, for value, by said Gleason to plaintiffs, of 
all which defendant had due notice on the 12th of July, 
1872. 

Defendant in his answer, denies all the allegations of the 
petition, and alleges that on the 10th of July, 1872, one 
Francisco and one Bellamy recovered two judgments, be- 
fore a justice of the peace, against said Gleason, upon 
which executions were issued to the constable of the proper 
township; that upon these executions said defendant was 
summoned, on the 11th day of July, 1872, as garnishee 
and debtor of said Gleason; that on the 23d day of July, 
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1872, defendant answered said garnishment, admitting that 
defendant owed and was indebted to said Gleason, at the 
time of the service of garnishment, on open account, in 
the sum of $218.16; that on the 26th day of July, 1872, 
judgments were rendered against defendant in favor of 
the plaintiffs in said executions, one for $91.80 and costs, 
and the other for $60.50 and costs. The answer alleges 
that the garnishment was served on defendant and the 
answers thereto made, before notice of sale or assignment 
of said account had been given, or received by defendant, 

Plaintiffs, in their reply, deny all the allegations of the 
answer. , 

The case was tried by the court without the interven. 
tion of a jury, and judgment rendered for the defendant, 
from which plaintiffs have appealed to this court. The 
chief error complained of is the action of the court in 
refusing the third instruction asked for by plaintiffs, and 
in giving the first instruction asked for by defendant. 

The instruction refused by the court, is as follows: To 
constitute an account stated, it is not necessary that the 
admission of the demand should be made in express ternis, 
and if the said Gleason rendered his account to defendant, 
exhibiting the items thereof, and the amount due to him 
for boarding employees in the month of June, 1872, and if 
the same was never objected to by defendant, the acquies- 
ence of defendant therein, is to be taken as an admission 
that the account was truly stated ; nor is it material whether 
the admission was made before or after the assignment of 
said account or demand. The following is the instruction 
given for defendant over the objection of plaintiffs: That 
an account stated, in the law, is an account settled between 
the debtor and creditor therein, in which a sum of money 
or a balance is agreed on, and an acknowledgment by one in 
favor of the other, of a balance or sum certain to be due, 
and an express or implied promise to pay the same by one — 
to the other; and the plaintiffs in this cause having sued 
and declared—not upon an itemized account—but upon an 
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alleged account stated, the court cannot find for plain- 
tiffs herein, unless the plaintiffs have, by evidence, proven 
- gn account stated between John Gleason and defendant, as 
alleged by plaintiffs in their petition, and the assignment 
of such account stated by said Gleason to plaintiffs, as 
alleged in their petition. 

The instruction given on the part of defendant, as to 
what constitutes an account stated, seems to be in har- 
mony with the views expressed in 2 Green. Ev., Secs. 126, 
127, and in the case of Cape Girardeau & State Line R. R. Co. v. 
Kimmel, 58 Mo. 88, and we therefore perceive no error in 
the action of the trial court in overruling plaintifi’s objec- 
tion thereto. 

While this is so, the instruction asked on the part of 
plaintiffs, and refused by the court, enunciates principles 
of law which have received the sanction of the highest 
authorities. It is declared in 2 Green. Ev. Sec. 126, that to 
support an action upon an account stated, the plantiff must 
show that there was a demand on one side which was 
acceded to on the other. There must be a fixed and cer- 
tain sum admitted to be due; the admission must be vol- 
- untary, but it need not be express and in terms, for if the 
account be sent to the debtor in a letter, which is received 
but not replied to in a resonable time, the acquiescence of 
the party is taken as an admission that the account is 
truly stated. “It is not material, when the admission was 
made, whether before or after action brought, if it be 
proven that a debt existed before suit brought, to which 
the conversation related.” 2 Green. Ev., Sec. 128. It is 
sufficient if the account has been examined and accepted 
by both parties, and this acceptance need not be express, 
but may be implied from circumstances. Between mer- 
chants at home, an account which has been presented and 
no objection made thereto, after the lapse of several posts, 
is treated, under ordinary circumstances, as being, by ac- 
quiescence, a stated account. 1 Story Eq. Jur., Sec. 526. 
In the case of Lockwood v. Thorne, 1 Kernan 170, Justice 
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Parker observes, “that whether on a given state of 
the transaction amounts to an account stated, is a question 
of law and not of fact,” and approvingly quotes from 6th 
Ala. 518, as follows: “So if, instead of an express admig- 
sion of the correctness of the account, the party receiving 
it keeps the same by him, and makes no objection within 
a reasonable time, his silence will be construed into an 
acquiescence in 1ts justness, and he will be bound by it as 
if it were a stated account.” The rule as laid down by 
the authorities, seems to be that if one does not object toa 
stated account, which has been presented him, withing 
reasonable time, he shall be bound by it, unless he can 
show its incorrectness. Murray v. Toland, 3 John. Ch’y. 
569; Wilde v. Jenkins, 4 Paige 481; Phillips v. Belden, 2 
Ed. Ch’y. 1. 

The evidence in the case at bar, showed that Gleason 
had been boarding the hands of defendant through the 
months of April, May and June, 1872; that at the end 
of each month he furnished defendant with a statement of 
his account for that month; that on the 30th of June he 
forwarded to defendant a statement of his account for 
boarding hands for that month, amounting to $218 and 
some cents, from which he heard nothing till the last of 
July, when the paymaster of defendant made no objec- 
tion to its correctness. In view of the facts thus disclosed, 
that Gleason was engaged in boarding the hands of de- 
fendant anterior to the statement of his account, and in 
the light of the authorities above cited, we think that 
the court erred in refusing the instruction asked for by 
plaintiffs, and for this reason the judgment will be re- 
versed and the cause remanded, in which the other judges _ 


concur. 
REVERSED. 





OCTOBER TERM, 1877. 


Gatewood v. House. 








GatTEwooD, APPELLANT v. Hovss. 


Record of Deed: WHAT DESCRIPTION OF THE LAND IS SUFFICIENT TO 
mmPART NOTICE. In order that the record of a deed may impart 
notice to subsequent purchasers, the description of the land con- 
yeyed should be such that it can be identified by name, location, 
monuments, courses and distances or numbers, or the deed should 
refer to some other instrument lawfully of record, which does con- 
tain such means of identification. Mere reference to a certificate 
of entry at a United States land office, which embraces large bodies 
of land and is not recorded, without even designating the land as 
lying in the county where the deed is recorded, is not a sufficient 
description. 


Appeal from Audrain Circuit Court—Hon. G. Porter, Judge. 


Thos. D. Hay and Henderson & Shields for appellant. 


The proposition that a deed. may be good as between 
the parties in the matter of description and yet insufficient 
to notify a third person who knows its contents, is a mon- 
strous absurdity. Ifthe description in a deed be so indefi- 
nite or uncertain as not to identify the land with reasona- 
ble certainty, the deed is not good for any purpose.| But 
if it is sufficiently definite to effect a conveyance from one 
party to another, and so that the court can see what land is 
intended to be conveyed, then in the nature of things, it 
must be equally definite to outsiders. } The deed itself is 
the only legitimate source of information of what is con- 
veyed for everybody, parties to the instrument and all the 
rest of the world.| How can it possibly convey to the 
grantee any more information than it does to a subsequent 
purchaser? The grantee’s knowledge derived from other 
sources is of no avail for any purpose. The deed with its 
references must impart to him all the knowledge he gets of 
the land conveyed. And whatever notice the deed is capa- 
ble of thus imparting to him, it is capable of imparting to 
every one who may read it. The description in the deed 
to Fyler, by reference to the date of the entry, the name ot 
the party entering, the office at which the entry was made, 
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and the number of the entry certificate, was a complete 
identification of the land conveyed for all purposes what- 
ever. Clemens v. Rannells, 34 Mo. 579; Nelson »v. Brodhack, 
44 Mo. 596; Muldrow v. Robinson, 58 Mo. 331; Fenwick », 
Gill, 38 Mo. 510. 

The prior date of the Fyler deed and the actual notice 
thereof to Noyes give it a necessary precedence. Wag. 
Stat. 595, sec. 35; 277, secs. 25-26; Partridge v. Smith, 2 
Biss. 183; George v. Kent, 7 Allen 16; White v. Hermann, 
51 Ill. 248; Choteau v. Jones, 11 Ll. 300; Gilbert v. Jesse, 
81 Wis.110; Mahoney v. Middleton, 41 Cal. 41; William. 
son v. Brown, 15 N. Y. 354; Baker v. Bliss, 39 N.Y. 70; | 
McChesney v. Wainright, 5 Ohio 452; Mulliken v. Graham, 
72 Penn. St. 484; McGavock v. Deery, 1 Cold. 265 


Elijah Robinson and Craddock § Musick for respondent, 


The instructions asked by plaintiff required the court 


to assume and tell the jury that Noyes, if he had notice of 
the existence of the deed from Herrick to Fyler, actually 
knew that the one hundred and sixty acres of land in con- 
troversy were contained in the six thousand acres embraced 
in that deed, however indefinite, vague and uncertain may 
have been the description; and an instruction of that 
character would certainly have been erroneous. Moffat v. 
Conklin, 35 Mo. 453; Turner v. Loler, 34 Mo. 461; Merritt 
v. Given, Id. 98. The registration of a deed wherein the 
description was so defective could not be notice to any one. 
8 Washburn Real Prop. 286 ; 20 Ohio 261 ; 8 Vermont 172. 
The deed itself did not show that the one hundred and 
sixty acres of land in controversy were included in it, 
neither could that fact be ascertained by anything in the 
office of the recorder of deeds for Audrain county; anda 
subsequent purchaser could not be required to go else- 
where than to the recorder’s office to ascertain the state of 
the title to any tract of land; 19 Iowa 557. It is the duty 
of a purchaser of real estate not only to have his deed 
recorded; but to procure such a deed and have it placed on 
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record, as will inform parties who examine record of what 
jand is intended to be conveyed; and if he fails to do this, 
the fault lies at his own door, and there must the damage 
fall, if any result from his negligence in not procuring a 
perfect deed. The theory of the registration law is that 
the county recorder’s office shall contain all that is neces- 
sary to the protection of any purchaser in buying any tract 
of land in the county. Where the records are thus full, 
parties who are not guided by them purchase at their peril; 
when deficient, innocent purchasers are protected, and 
those whose duty it was to have them full must suffer. It 
is not intended by the law that purchasers shall be sent 
elsewhere (as in this case to Palmyra, Boonville or Wash- 
ington City) to trace the title to a tract of land, and that 
without a clue even to guide the search. Our system of 
subdividing and describing lands by the range, township, 
section and parts of section, gives, as was intended, a brief 
but clear and most accurate means of identifying lands 





and, when applicable, certainly no other means of giving 
notice on the record should be substituted, particularly as 
it is thus that the lands of the country are almost univer- 
sally known and described. Terrell v. Andrew county, 44 Mo. 
809; Acer v. Westcott, 46 N. Y. 384; 8. C.7 Am. Rep. 355. 


Hoven, J.—This was an action of ejectment for the 
southeast quarter of section thirty-two, township fifty-one, 
range five west,in Audrain county. There was a verdict 
and judgment for defendant, and plaintiff has appealed. 
The land in controversy was entered by one Isaac Herrick 
in 1836. He received a patent for the same dated August 
Ist, 1838, which was filed for record April 17th, 1867. On 
the 7th day of March, 1837, Isaac Herrick conveyed to 
James D. Fyler certain lands described as follows: “The 
lands entered by Isaac Herrick at the office in Palmyra, 
State of Missouri, on the 19th of July, 1836, specified in 
certificate No. 14730 containing 1520 acres, No. 14728 con- 
taining 2400 acres, No. 14731 containing 1451;4% acres, 
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No. 14729 containing 320 acres dated 19th July, 1836, No, 
14918 containing 160 acres dated July 29, 1836, No. 15166 
containing 240 acres, No. 15167 containing 169344 acres 
dated 12 August, 1836.” The land in question was in. 
cluded in one of the foregoing certificates. This deed wag 
filed for record July 8th, 1837. The same description of 
these lands was employed by Fyler and his grantees in al] 
the conveyances of the same made by them until May 14, 
1859, when a large portion thereof, including the tract in 
controversy, was conveyed to the plaintiff and others, by 
its numbers, and at a sale in partition subsequently made 
the plaintiff purchased, and received a deed for the land 
sued for. On the 24th day of March, 1837, seventeen days 
after the conveyance from Herrick to Fyler, but before said 
conveyance was filed for record, Isaac Herrick conveyed to 
M. J. Noyes, the land in controversy and other property. 
This deed was filed for record May 9th, 1837. In Novem- 
ber, 1852, Noyes conveyed said land to one Hendrick, and 
in June, 1865, Hendrick conveyed to the defendant House, 
There was testimony tending to show that Noyes had 
notice of the conveyance made by Herrick to Fyler and 
of the fact that one of the certificates mentioned in said 
deed included the land conveyed to him by Herrick. 
Hendrick and House both testified that they had no actual 
notice of the conveyance from Herrick to Fyler. The 
question of actual notice was properly submitted to the 
jury, and the only question which it is necessary for us to 
determine is, whether the description employed in the 
deed from Herrick to Fyler was sufficiently definite to 
impart notice to Hendrick that the land purchased by him 
of Noyes was included in said conveyance. This question 
was a controlling one, on the hypothesis that Noyes had 
actual notice, of which, as before stated, there was some 
testimony. The circuit court held, that the description 
was too indefinite to impart notice to Hendrick, and we 
think its ruling was correct. 

oo description was undoubtedly good enough between 
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the parties to the deed, but it was wholly insufficient as 
notice to third persons. To constitute the record of a 
deed notice to subsequent purchasers, the description con- 
tained in the deed should be such as would enable such 
purchasers to identify the land by name, location, monu- 
ments, courses and distances, or numbers, or the deed 
should refer to some other instrument lawfully of record 
which does contain such means of identification. \ Here the 
reference was to certificates of entry which were not and 
could not be recorded, covering large bodies of land 
which were not even designated as lying in the county 
where the deed was recorded. There is nothing in such a 
description to put a purchaser upon inquiry and in such 
case he might safely rely upon the presumption that the 
grantor and grantee in the second conveyance were not 
guilty of a violation of the criminal statutes. A similar 
ruling is to be found in Stewart v. Huff, 19 Iowa 557. The 
judgment of the circuit court will be affirmed. The other 


judges concur. 
AFFIRMED. 


Tue Strate, PLaintirr in Error v. HAminton. 


Perjury, Indictment for: Granp jury. An indictment for per- 
jury in taking a false oath before a grand jury, should express 
directly that the defendant appeared and was sworn before the 
grand jury. It is not sufficient that this be stated inferentially or 
argumentatively. 

Dates must be correctly set out in an indictment. 

A Writ of Error does not lie on behalf of the state in criminal 
vases. 


Error to Stoddard Circuit Court—Hon. R. P. Qwen, Judge. 


J. L. Smith, Attorney General, for the State, cited State 
v. Terry, 30 Mo. 369, 
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Norton, J.—An indictment was found againt defend. 
ant, by the grand jury of Stoddard county, for perjury at 
the June term, 1874, of the circuit court of said county, 
Defendant filed his demurrer to the indictment, which wag 
sustained by the court and judgment entered for defend. 
ant, to reverse which, plaintiff brings the cause here by 
writ of error. ‘ 

The indictment is framed on the Ist section, Wag. 
Stat., p. 476, which is as follows: “Every person who 
shall willfully and corruptly swear, testify or affirm falsely 
to any material matter, upon any oath, affirmation or de- 
claration legally administered, in any cause, matter or 
proceeding before any court, tribunal or public body, or 
officer, and whoever shall falsely, by swearing or affirming, 
take any oath prescribed by the constitution of this State, 
or any law or ordinance thereof, when such oath shall be 
legally administered, shall be deemed guilty of perjury.” 
The indictment is of such length as to prohibit its entire 
insertion: herein, and we shall only notice so much of it as 
we think is materially defective. It alleges that “ the grand 
jurors, &c., on their oaths present, that heretofore, to-wit: 
at the December term, 1873, of the circuit court within 
and for the county of Stoddard, on the 6th day of Decem- 
ber, 1873, before a public body and tribunal, to-wit: before 
William A. Maples ” (and seventeen other persons named 
in the indictment,) “ good and lawful men of said county 
of Stoddard, then and there duly empanneled, sworn and 
charged to inquire and true presentments make, &c., of all 
felonies and misdemeanors in said county of Stoddard 
committed, it then and there became and was a material 
question whether within one year next preceding said 6th 
day of December, 1874, one Samuel J. Bartlett, &c., at the 


town of Dexter, in said county of Stoddard, played ata - 


game of chance, to-wit: a game of cards for money and 
property; and that on said 6th day of December, 1873, 


during the session of said circuit court, &c., before the said ~ : 


good and lawful men, who were then and there so sworn 
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_ gnd charged ds aforesaid, one James L. Hamilton appeared 
gs a witness, and was then and there sworn, &c.”’ 

The indictment is defective in not alleging that the 
public body and tribunal was a grand jury. If such was 
the intention of the pleader it should have been expressed 
directly and not inferentially or argumentatively. It is 
nowhere alleged, that the good and lawful men so often 
referred to in the indictment, were ever organized as a 
grand jury, except argumentatively; nor is it alleged, ex- 
cept in the same way that the defendant appeared before 
said good and lawful men, while they were organized and 
discharging the duties of a grand jury. 

But if such charge had been made in the indictment, it 
would still be insufficient. It is alleged in the indictment 
that the public body and tribunal was charged and sworn 
on the 6th day of December, 1873, to inquire into and true 
presentments make, &c., and that it then and there became 
a material question whether within one year next preced- 
ing the 6th day of December, 1874, one Samuel Bartlett 
had unlawfully played at cards for money or property. 
The grand jury organized in December, 1873, could only 
inquire into those misdemeanors which may have been 
committed within twelve months next preceding the 6th 
day of December, 1873, and the allegation that it was a 
material ~« tion before them whether within one year 
_ next preceding December, 1874, Samuel Bartlett had 

played cards for money, makes the indictment inconsistent 
and repugnant. 

If this case were properly here, the judgment would 
be affirmed, but inasmuch as the cause has been brought 
to this court by writ of error on the part of the State, and 
as it has been held at this term, that a writ of error on 
behalf of the State does not lie, the writ is dismissed; in 


which the other judges concur. 
DISMISSED. 
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Hat, Piarntirr my Error v. STepHens. 


Devise: ramity. A devise to “H.S. and family” is a devise to 
H. 8. and his wife and children. 


Husband and Wife: estate 1n LAND. Both atcommon lawand | 


under the statute (Gen. Stat. 1865 p. 443 ? 12) husband and wife, to 
whom a devise is made, take as joint tenants and not as tenants in 
common; and when a devise is made to husband and wife and 
other persons, the husband and wife together represent a single 
unit or integer of legal identity, and together take a share equal to 
the share of each of the others. 

Devise: FAMILY: EVIDENCE. When a devise is to “H. 8. and 
family,” evidence will be received to ascertain who constitute the 
family. 

Husband and Wife’s Joint Estate: execution. The interest 
vested in the husband by such a devise is vendible on execution 
against him ; but the purchaser buys subject to the wife’s right, in 
case she survives her husband, to take the entire estate. 

Statute Construed. The foregoing conclusion is not affected by 
the statute (Wag. Stat. p. 935 2 14), the only purpose of which is to 
prevent a sale under execution against the husband when the wife 
holds the fee in her own right. 

Attachment: EXECUTION: INTERVENING LEGISLATION. An execu- 
tion sale in an attachment case relates back to the date of the levy 
of the attachment, and creates a charge as of that date. No inter 
vening legislation can affect the rights of the parties. 


Error to Cass Circuit Court—Hon. Foster P. Wnrient, 
Judge. 


A. Comingo and Hall § Givan for plaintiff in error. 


1. The devise to Hiram Stephens and his family, trans- 
mitted the legal title in the land to said Stephens. The 
attempted devise is void for uncertainty. Arthur v. Weston, 
22 Mo. 378. Bequests to a “family” have often been held 
void. Harland v. Trigg, 1 Brown, Chance. Cases, 142: Doe 
v. Joinville, 3 East 172. For stronger reasons a devise 
should be held void, if attended with the same degree of 
uncertainty. 

2. If the devise to the “family” in this case is void for 
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uncertainty, it follows that parol testimony showing who 
constituted the family of Hiram Stephens, at the time of the 
testator’s death, was incompetent. The word family im- 
plies an entire household, husband, wife, children, domes- 
tics—in a word, all who live on the same premises in sub- 
jection to one head. Unless the generally accepted signifi- 
cation of the word, as used in the codicil, is restricted in or- 
der to avoid an absurdity that would result from this construc- 
tion, the devise in this case would have been as beneficial 
to the servants and slaves of Hiram Stephens, had he had 
any at the death of the testator, as it could have been him. 

8. Barns v. Patch 8 Ves. 604, and Wood v. Wood 3 
Hare 65 were cases of bequests not devises. 

























R. O. Boggess for defendant in error. 


7 1. The family consisted of the father, mother and six 

- children and they all took under the codicil. Bouv. Law 

- Diec.; Webster’s Dic.; 2 Sto. Eq. §§ 1062, 1065 b, 1065 e, 

' 1065 d, 1071, 1072. Whaley v. Whaley 50 Mo. 577; Woods 

» v. Woods, 1 Mylne & Cr. 401; MacLerath v. Bacon, 5 Ves. 

@ dr. 159; Whiting v. Whiting, 4 Gray 236; Cosby v. Ferguson, 

@ 3J.J. Mar. 264. 

= 2. It was proper to admit extraneous evidence to 

_ show who composed the family of Hiram Stephens when 

9 the codicil was made and when the testator died. Broom’s 

«Legal Max. (6 ed.) 599,602; Hamilton v. Pitcher, 538 Mo. 

» $34; 1 Green Ev. § 287, note 1; Ib. 289, note 6; Yantis v. 

' Yourie,10 Mo. 669; Cox v. Beltzhoover, 11 Mo. 142; King 

" ». Tempel, 48 Mo. 71; Scott v. Bailey, 23 Mo. 140; Garrett 

' ». Ferguson, 9 Mo. 125; Musser v. Johnson, 42 Mo. 74; 

| Kronenberger v. Hoffner, 44 Mo. 185; Orrick v. Bower, 29 
- Mo. 210. 

a 3d. Hiram Stephens and his wife took one-seventh of 

' the land embraced in the codicil, as tenants by entireties, 

_ while the six children took the other six-sevenths thereof 

' astenants incommon. Freeman on Co-ten. and Part. secs. 

68 to 76. Doe. ex dem. Ross v. Garrison, 1 Dana 35; Rogers 
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v. Grider, 1 Dana 2483; Banton v. Campbell, 9 B. Mon. 594; 
Gibson v. Zimmerman, 12 Mo. 385; Garner v. Jones, 52 Mo, 
68; Wag. Stat. 1352 § 12. 

4th. Hiram Stephens had no interest in the land which 
was vendible under execution against him. 12 Mo. 385 ; 
52 Mo. 68; Wannall v. Kem, 51 Mo. 150; 2 Wag. Stat. 935 
Sec. 14; Rorer on Judicial Sales §§ 549, 800; Chandler », 
Cheney, 37 Ind. 408; Freeman Coten. and Part. sees, 63 
to 76. 

Suerwoop, C. J.—“<I, Benjamin Stephens, of Boone 
county, Kentucky, having made a codicil to my former 
will, I now make this additional one: I give to Hiram 
Stephens and family, the tracts of land I have lately pur. 
chased of Coughenour & Finney; and further, it is my 
wish, and I appoint and constitute John Brady as my law- 
ful agent over said lands, to be managed for their benefit; 
and I forbid the sale of said lands without orders from me 
or my agent;” are the words which gave origin to the 
present action of ejectment. Since the cause came here on 
error, the original defendant, Hiram Stephens, has died; 
that fact has been suggested to plaintiff, and the present 
- defendants, wife and children of the decedent, waiving sei 
fa, which otherwise would have issued, have entered herein, 
by consent, their voluntary appearance. April 14, 1858, is 
the date of the codicil. The testator died afew days there- 
after. The plaintiffs claim is based on a sale under special 
execution in 1869, the attachment having been levied Jan- 
uary Ist, 1866, on the property in suit as that of the former 
defendant, and judgment rendered October 4th of the year 
last aforesaid. The trial court adjudged to recover the 
undivided one-eighth of the premises in controversy. The 
plaintiff, however, claims that the recovery should have 
been for the whole tract, while for the defense it is insisted 
that judgment should have gone for defendants. As will 
be hereafter seen, the whole question hinges upon the 
proper force and effect of the codicil, considered with 
reference to certain statutory provisions. 
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1. After no little research, the opinion is entertained 
- that not only did the person named become the recipient 
|. pevise: family. of the fee, but that his wife and children 
" became partakers therein also. In Wylde’s case (6 Co. 16) 
- it was ruled that a devise to one and his children, the latter 
living at the date of the will, carricd an estate in joint 

tenancy. 2 Redf. L. W.14. In re Terry’s will, (19 Beav. 
580), it was held that the word “ family,” is “ children,” 
unless some circumstance, either in the will or in the situa- 
tion of the parties, prevent such construction, Sir John 
Romilly, M. R., remarking: “I think it a safe rule to fol- 
low the ordinary import of words as used in ordinary con- 
yersation.” In that case the children were orphans, and 
consequently no question arose as to whether the word 
“family ” possessed a sufficiently comprehensive signifi- 
eance to include also parents. .In Barnes v. Patch, 8 Ves. 
604, the words “remainder of my estate to be equally 
divided between A’s and B’s families,” were held to 
' embrace the respective children of those families to the 
' the exclusion of the parents, B having pre-deceased the 
' testator. The context of the will, as well as the words 
' themselves, would seem to have warranted the given con- 


- struction. 


-* In Ezrs. of White v. White, 30 Vt. 338, where the will 
» gave to the son of the testator “$1,500 for the support of 
- himself and family, and for no other purpose,” it was held 
_ that the word “ family” would include the wife and children 
of the testator’s son. The intention of the testator, it is 
agreed on all hands, should be the pole star by which 
courts should steer in construing devises, subject, however, 
to a certain degree of control, owing to technical rules 
and the intrinsic force of technical expressions. 4 Kent, 
_ 587. In the absence of technical terms, the general rule 
as expressed in all cases regarded reliable, undoubtedly is: 
-1, That words must have their ordinary, popular signifi- 
cation, technical terms excepted, unless, in the context, or 
' subject-matter of the will, something clearly and unequiv- 


. 
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ocally indicates a different use. 2. Where words are 
capable of a natural, and also a secondary and unusual 
meaning, preference is to be given to the former method 
of interpretation. 2 Sto. Eq. Jur. § 1074 b. Proceeding, 
no doubt, on this sensible theory, where the bequest was to 
“cousins” simpliciter, it was held, in the absence of any- 
thing explanatory of the meaning of the testator, that 
only first cousins, there being those answering that descrip- 
tion, were intended; the Lord Chancellor (Lord Cran. 
worth), after a good deal of examination and discussion at 
the bar, remarking: “I think that if a testator says no 
more than he gives to ‘cousins,’ he must be taken to mean 
first cousins. . That will be a practical construction, and 
one by which the parties entitled, will be readily ascer- 
tained; it coincides, too, with ordinary experience, for 
when a person speaks of cousins he generally means first 
cousins, the children of an uncle or aunt.” Stoddart », 
Nelson, 6 D. G. M. & G. 68. Whereupon Mr. Justice 
Story remarks: “It seems to us this view, as a general 
exposition of the difficulty, is extremely satisfactory.” 2 
Sto. Eq. Jur. § 1065 c. 

In the English courts, bequests to the family of one 
have frequently been held void for uncertainty. Harland 
v: Trigg, 1 Brown Ch. Cas. 142; Doe v. Joinville, 3 East 
172; Robinson v. Waddelow, 8 Sim. 134. But that line of 
decision is not so common as formerly, and it is said in 
English works, 2 Jarm. on Wills, 87 (Ed. 1861): “It 
should seem that a gift to the family, either of the testator 
himself, or of any other person, will not be held void for 
uncertainty, unless there be something special creating that 
uncertainty. The subject-matter and the context of the 
will are to be taken into the account,” and the bequest 
upheld, if it can be fairly made out what the testator 
intended by the word family. 2 Redf. L. W. 71,§5. In 
Doe v. Smith, 5 M. & Selw. 126, where the devise was “ the 
interest of all my land property * * * to my wife; 
* * * after the demise of my wife, to my brother, W. 
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R., during his natural life, * * * and after his decease 
unto my sister O’s family, to go in heirship forever,” it was 
held, in an action of ejectment, that the estate passed in 
entirety to the eldest son and heir of C. There are other 
English cases of this sort, where bequests to a family have 
been held as presumptively intended for the heirs of such 
family. Counden v. Clerke, Hob. 29; Chapman’s Case, 
Dyer 333 b.; Wright v. Atkyns, 17 Ves. 255; Griffiths v. 
Evan, 5 Beav. 241. This is doubtless attributable in the 
main to the law of primogeniture and the policy of the law 
incident to keeping landed estates in a particular line at 
descent. 2 Redf. L. W. 72. But as we have in this coun- 
try no law of primogeniture, and as all estates descend to 
all the children in equal division, it would seem to follow 
that were the same line of argument pursued as in Eng- 
land, by parity of reasoning, children would take here in 
response to the word family, in like manner as the heir at 
law does in that country, as the legal exponent of that 
term. In Wright v. Atkyns, 1 Turn. & Russ. 143, Lord 
Eldon, when speaking of the English rule of construction 
just noticed, whereby heir at law and “my family”? were 
held convertible terms, says: ‘The court in its anxiety 
to find out the meaning of the testator, has found out 
that what he has said has the same meaning as if he had 
said nothing at all.’ The endeavor to reconcile or even to 
analyze the numerous conflicting decisions of the English 
courts respecting the meaning of the word under discus- 
sion, would be like that of threading the mazes of the 
Cretan labyrinth. We shall not attempt the task, but 
content ourselves with according to the words “ and fam- 
ily” the same import which they bear in ordinary conver- 
sation, since there is nothing to indicate their use in a 
different sense. That Hiram Stephens was intended to 
take under the devise, no one questions, because he is 
expressly named; that his children would take is proved 
by Wylde’s case and Terry’s case, supra. But, as a matter 
of course, they, under our statute, (2 R. S. 1855, § 18, p. 
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357), would take merely as tenants in common with their 
father. We are clearly of the opinion that the wife jg 
equally entitled to take, and that the word family wil] 
readily and naturally bear that construction, which includes 
her among the devisees. Executors of White v. White, 
supra. We have been cited to the case of Arthur v. Wes. 
ton, 22 Mo. 378, as showing that the entire legal estate passed 
to Hiram Stephens. That case, however, establishes noth- 
ing of that sort, for that was one where a deed had been 
made whereby land was conveyed to “W.W. Phelps & Co.,” 
and held that the deed vested the title in Phelps alone; Mr, 
Justice Leonard in conclusion expressly stating: “Nor 
are we to be understood as declaring that the same rule 
would be applicable to.a devise of real property, but the 
point decided is confined to the very case before us—a legal 
conveyance inter vivos of real property.” And no doubt, 
that eminent lawyer, when using those guarded expres- 
sions, bore in mind the greater liberality of construction 
which is applied to wills ; they being supposed to be drawn 
inops consilii. Having thus ascertained that the wife, as 
well as the husband, is a partaker with him in that which 
the will confers, inquiry must be had respecting the quan- 
tity and nature of the interest of which the husband and 
wife became the recipient at the testator’s death, and 
whether evidence was receivable to show who composed 
the family. These points will be considered in their order. 
II. Husband and wife, at common law, to whom a 
grant or devise was made took per tout et non per my, and 
° uvspaxp anp the survivor took the whole. 1 Bright Husb. 
na “““* " and Wife, 25, and cases cited.. This peculiar 
result arose from the legal identity of husband and wife, 
both being regarded as one person. Our statute has wrought 
no change in this particular, as has been expressly and 
repeatedly adjudged. Gibson v. Zimmerman, 12 Mo. 385; 
Garner v. Jones, 52 Mo. 68; Shroyer v. Nickell, 55 Mo. 264. 
Those adjudications were based on the following section: 
“ Every interest in real estate granted or devised to two or 
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more persons, other than to executors or trustees as such, 
shall be a tenancy in common, unless expressly declared 
in such grant or devise to be in joint tenancy.” 2 R. 5S. 
1855, § 13, p. 357. This section has been in existence since 
1835, and must govern this case. In 1865 the section re- 
ceived a modification, by striking out the words “as such” 
immediately after “ trustees,” and inserting “ or to husband 
and wife.” Gen. Stat. 1865, p. 443, § 12. Thus conform- 
ing legislative enactment to previously received judicial 
construction announced in Gibson v. Zimmerman, supra.’ 

And when husband and wife are co-grantees or co-de- 
visees with a third person, the last named takes one moiety 
and the husband and wife the other. 1 Bright H. & W. 27; 
Litt. § 291. If there are two other persons co-grantees or 
co-devisees, besides husband and wife, then the subject 
matter of the grant or devise is vested one-third in the 
husband and wife, and the remaining two-thirds in the 
other persons in equal proportions, and so on, in accord- 
ance with the number of persons entitled; the husband and 
wife always representing a single unit or integer.of legal 
identity. In the case before us, as there were six children 
at the death of the testator, the husband and wife became 
together seized of one-seventh of the land devised. Bar- 
ber v. Harris, 15 Wend. 615. And in this connection the 
enquiry becomes pertinent whether evidence regarding the 
members of the family, and of whom composed, was prop- 
erly admitted ; which point is next for consideration. 

III. Although it is well settled that extraneous evi- 
dence is not received to vary, explain, contradict or control 
&. vevise: family; the terms of a will, 1 Redf. L. W. 597, § 41; 
—_— yet it is equally well settled that evidence of 
surrounding circumstances, of the subject matter of the 
devise, and of the persons to be benefitted thereby is re- 
ceivable, in order to place the court, so far as may be, in 
the situation of the testator, and, looking from his stand- 
point, to determine both the subject and objects of his 
bounty. Wigr.on W. 101, 109; Redf. L. W. 488, 587, 
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597 and 598, 600, 621, 623; D. and F. Miss. Soc. Appl. 39 
Pa. St. 425; Blundell v. Gladstone, 11 Sim. 467; ex parte 
Hornby 2 Bradf. Sur. 420. Sir James Wigram, in hig 
learned work above cited, in his fifth proposition, p. 149, 
says, in reference to extrinsic evidence: “ For the purpose 
of determining the object of a testator’s bounty, or the sub. 
ject of disposition, a court may inquire into every material 
fact relating to the person who claims under the will, and 
to the property which is claimed as the subject of dispo- 
sition, and to tL: circumstances of the testator and his 
family and affairs for the purpose ef enabling the court to 
identify the person or thing intended by the testator. The 
same, it is conceived, is true of every other disputed point, 
respecting which it can be shown that a knowledge of ex- 
trinsic facts can in any way be made ancillary to the right 
interpretation of the testator’s words.” To the same effect 
see 1 Greenlf. Ev., 13 ed., § 287, note 1. We, therefore, re- 
gard the ruling of the court correct in admitting such 
evidence, and supported alike by reason and authority ; for 
to hold that such evidence is not admissible, would be 
equivalent to saying that the words “and family” are void 
for uncertainty. Such evidence must of necessity be re- 
ceived to identify those who are referred to in the will. 
Wootton v. Redd, 12 Gratt. 196; Introd., Wigr. on W. 
p- 12. 

IV. If, as already seen, the husband and wife became 
seized in entirety of the undivided one-seventh of the 
4. uussann anv devised premises, the plaintiff is clearly en- 

WIFE'S JOINT ES- .. . 

tate: execution. titled to a corresponding recovery of posses- 
sion, if the husband had at the time of the sale, any interest 
therein susceptible to execution. The great current of 
authority affirms such susceptibility ; going only so far as 
this, however, that if the wife survive her husband, she, as 
such survivor, will be entitled to the whole. This theory, 
that the husband is possessed of a vendible interest, has 
for its basis that the husband, jure mariti is entitled to the 
possession and usufruct of the wife’s real estate ‘during 
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marriage, which right suffers no diminution or abatement 
by reason of his own interest in land whereof both his 
wife and himself are jointly seized. Ames v. Norman, 4 
Sneed, 692; French v. Mehan, 56 Pa. St. 286; Child v. Ben- 
nett, 19 Wis. 362; Freeman Co-T. and Par., §§ 73, 74; 1 
Wash. R. P., 4 ed., 672; Bishop L. M. W. 622; Stoebdler v. 
Knerr, 5 Watts 181. 

There is also abundant authority enunciative of the kin- 
dred doctrine that a husband thus jointly seized with his wife, 
has absolute control of the property during the life of the 
wife and may make a valid lease during his life in his own 
name. Torrey v. Torrey, 14 N. Y. 430; make like lease 
whereon ejectment may be brought, Jackson v. McConnell, 
19 Wend. 175; maintain ejectment in his own name, Top- 
ping v. Sadler, 5 Jones, N. C. 357; bring in his own name 
trespass qu. cl. freg., Fairchild v. Chastelleux, 1 Pa. St. 176; 
determine tenancy in his own name, and concurrence of 
wife not necessary, Pollok v. Kelley, Irish C. L. (N. 8.) 367; 
has a sort of interest of his own, distinet from his wife, which 
interest he may convey. Bishop, L. M. W. § 621. A dif- 
ferent result from that here announced, respecting the sale 
under execution of the husband’s interest has been reached 
in Indiana. Chandler v. Cheney, 37 Ind. 408. But the 
court there, while correctly stating that at common law the 
husband had no tenancy by the courtesy in lands held in 
entirety, altogether ignores the important fact before ad- 
verted to, of his possessing during coverture, the absolute 
control over all property of the wife, and being entitled to 
the possession and usufruct of her land. Certainly no less 
right could attach by reason of his also occupying an atti- 
tude whereby if he proves survivor, he may acquire the whole 
estate. And dn examination of the authorities cited in that 
ease will scarcely support the position there assumed. 
Rogers v. Grider, 1 Dana, 242 surely does not, for it only 
adverts to the general doctrine, and holds that where an 
execution sale had occurred, the wife’s right of survivor- 
ship would not be defeated. The case of Roanes v. Archer, 
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4 Leigh 550, but lightly considers the point of the vendi- 
bility of the husband’s interest, and is based on Scott y, 
Gibbon, 5 Munf. 86, to which it refers, where it wag 
expressly held that the husband, in consequence of an ante. 
nuptial marriage settlement, had no vendible interest whatever, 
Rorer on Judicial Sales, § 549, apparently gives support to 
the Indiana case, saying: “So no separate proceeding 
against one of them, during their joint lives, will, by. sale, 
affect the title to the property as against the other one as 
survivor, or as against the two during their joint lives.” The 
only authorities cited in the margin to uphold the text are 
McCurdy v. Canning, 64 Pa. Stat. 39, which is controlled 
by special statutory provision, and French v. Mehan, supra, 
which expressly recognizes the doctrine that the husband’s 
interest is vendible, citing Stoebler v. Knerr, 5 Watts 181, 
and that the husband having the entire control of the 
estate during his life, may convey or mortgage it during” 
that period. And even Mr. Rorer very guardedly says, in 
anote to the section referred to: “We may add here, 
that if a sale as against the husband on execution against 
him can affect the possession during the joint lives of the 
husband and. wife, it can only be so upon the principle, 
that during that time her posssssion is merged in his.” Search 
has been in vain for any common law authority giving 
color to the assertion that the husband cannot, by his own 
conveyance alone, pass a title which shall be good at least 
during his life (subject to defeat, as a matter of course, by 
the wife’s survivorship.) On the contrary, in the old books, 
Rolle’s Abr. Tit. Recovery, Pl. 4, and Piggot’s Treat. of 
Com. Recov. 72, cited in Robinson v. Comyns, Cas. Temp. 
Talbot 164, “It is laid down that a husband seized jointly 
with his wife, whether by moieties or entireties, or seized 
only in right of his wife, may create an estate or freehold 
during the coverture, and thereby make a good tenant to the 
precipe.” Mr. Preston says, “This species of tenancy 
owes. its qualities to the unity of the persons of the hus- 
band and wife. Each, in the intendment of law, has the 





OCTOBER TERM, 1877. 681 





Hall v. Stephens. 





entirety; * * * each has a power of alienation 
over the entirety, subject only to the right of the other.” 
 Tothe same effect are, 1 Bright on Husb. and W. 26; 1 
Prest. Convey. 54; 1 Co. Lit. 187a, 187); 2 Greenl. Cruise 
873; 1 Atk. 473; 2 Prest. Abstr. 43. 
Mr. Justice Cowen in Jackson v. McConnell, 19 Wend. 
175, after commenting on a number of authorities, among 
them Doe v. H. 8 Cow. 283, says that the husband alone 
can not alien; “the meaning is he can not alien the entire 
estate.” In Bishop, Law Mar. Wom., Vol. 1, § 622, it is 
stated not only that the husband’s interest in the land held 
by the entirety is vendible under execution, but that such 
sale takes from him all his estate, whatever it may be in 
theland. And in Ames v. Norman, supra, it is distinctly 
held that the purchaser at execution sale takes the entire 
estate if the husband survives.the wife. As the facts pre- 
sented by the record before us do not require it, it is un- 
necessary to give expression of opinion going to the full 
extent of the authorities just cited. We only hold, in the 
case at bar, that the husband’s interest during his life at 
least, passed by reason of the execution sale, and that his 
_ wife surviving, took that whereof they had been jointly 
seized. 
V. Nor do we regard the conclusion thus announced 

at all affected by the statute (2 W. 8. §14, p. 935); and this 
. 5. stature con. f0F the reason, that the statute is evidently de- 
eeRURD. signed to prevent a sale under execution 
_ against the husband, where the wife holds the fee in her 
- own right. This statute is in derogation of the common- 
- law right of the husband, and therefore should receive a 
strict construction, in accordance with a familiar principle. 
A like view is taken of a similar statute in Tennessee, 4 
Sneed, supra. 

VI. Another reason occurs why the statute referred to 
' isinapplicable. The right of the plaintiff accrued by rea- 
 *,,ATmcumeNt: son of the attachment levied long before the 


execution: in 
tion "Ses! statute under consideration became opera- 
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tive ; this did not take place until August Ist, 1866, when 
the General Statutes of 1865, where § 14 first appears, 
took effect. The fact that the judgment and execution 
occurred at a subsequent period is not material, as it has 
been frequently decided, the execution sale relates to the 
levy of the attachment and creates from that moment 
valid charge (Huxley v. Harrold, 62 Mo.-516, and cases 
cited), which could not be divested by any subsequently 
operative legislative enactment. 

Inasmuch as the plaintiff was clearly entitled to a re. 
covery of one-seventh of the estate devised, the judgment 
which accorded to him a lesser recovery must be reversed, 
The matter, however, in consequence of the death of the 
husband during the pendency of the cause in this court, ig 
at present of no great practical importance. With diree- 
tions that the lower court dp take suitable action con- 
formably to this opinion, and also regarding the rents and 
profits down to the period of the husband’s decease, the 
judgment will be reversed and the cause remanded. All 
concur. REVERSED. 





Tue Strate Savines Bank v. KERCHEVAL ET AL. APPELLANTS, 


1. Fixtures, as between Mortgagee and Mortgagor. In deter- 
mining whether an improvement upon land is a fixture, neither the 


intention of the person who put it there ultimately to remove it, a 
nor the manner in which it is placed upon the land is a controlling | 
fact; a good deal depends upoy the object of its erection and the — 
use for which it was designed. { As between mortgagee and mort — 
gagor a frame building erected by the side of a mill for use as an ~ 
office in connection with the mill, is part of the realty, although ~ 
erected after the mortgage was given, intended to be temporary only — 
and to be ultimately removed, and not attached to the mill, not P 
fixed to the ground, but resting upon wooden blocks sitting ope 


the surface of the earth. 

Injunction: WHEN THE PROPER REMEDY TO PREVENT TRESPASSES. 
Under the statute (Wag. Stat. 1032 2 24) in order to obtain an 
injunction, it is not necessary to show that a threatened injury 4 
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irreparable. It is sufficient if there is no adequate remedy by 
action for damages. Hence, a trespasser engaged in removing a 
building, which is necessary to the convenient use of another build- 
ing, will be restrained from the prosecution of his purpose, at the 
suit of one having an interest in the property, although the tres- 
passer be a person of undoubted solvency. Such a trespass may 
produce inconveniences and perplexities for which a jury could 
not, under the rules of law, give full compensation. 





Appeal from Buchanan Circuit Court—Hon. Jos. P. Gruss, 
Judge. 


This was a suit to enjoin defendants from removing a 
frame building. The petition stated that defendant Ker- 
cheval was the owner of certain lots, which he had con- 
veyed to a trustee for plaintiff, together with all the 
fixtures, machinery and other articles on the lots, compos- 
ing a complete flouring mill; that this conveyance was 
made to secure loans of money made by plaintiff to defend- 
_ ant, Kercheval, who had since become insolvent, leaving a 
large amount due plaintiff; that plaintiff had no means of 
collecting his debt other than this property, which was 
also heavily encumbered by tax liens and a prior deed of 
’ trust ; that on said lots and attached to said mill there was 
' acertain frame building, which defendants were about to’ 
tear down and remove from the lots, thus injuring the mill 
' building and lessening the value of plaintiff’s security ; 
' that defendant Allen had no right, title or interest in the 
lots or any of the appurtenances; that, in view of the 
financial condition of defendant Kercheval, and of the 
_ amount of indebtedness secured on the mill and lots and 
' the value thereof, the damage to plaintiff would be irre- 
parable, unless defendants Were restrained from injuring 
the property. To this petition defendants filed separate 
answers. 

_ Upon the trial it appeared that defendant Kercheval 
' was the owner of the lots and mill, and had borrowed 
money and given deeds of trust on them, and that plaintift 


was the holder of the notes secured by these deeds of 
, wn 
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trust. It also appeared that, after they were given, 
defendant Allen had erected on the lots the frame building 
in question, to be used, in connection with the mill, as an 
office ; that, not having been paid for the labor and mate. 
rial put imto it, he took a bill of sale of it from defendant 
Kercheval, by way of payment, and was proceeding, with 
Kercheval’s consent, to remove the building on the day 
when the plaintiff was about to sell under his deeds of 
trust; that the mill was a brick building; that the frame 
was separated from it by a space about three feet wide, 
and was only connected with it by a wooden pavement laid 
between the outer doors of the two buildings; that the 
frame was built on blocks set on the surface of the ground; 
that it was a temporary affair, built with the intention of 
being removed; that it was used as an office only, and 
there was never any machinery of the mill in it. It also 
appeared that defendant Kercheval was insolvent, but 
there was no evidence as to the financial condition of 
defendant Allen. The court decreed a perpetual injune- 
tion, and defendants appealed. 


E. O. Hill for appellants. 


1. The petition shows upon its face that plaintiff had 
a perfect, complete and adequate remedy at law for all the 
injuries complained of. Burgess v. Kattleman, 41 Mo. 480; 
Hopkins v. Lovell, 47 Mo. 102; Sayre v. Tompkins, 23 Mo. 
443; Echelkamp v. Schrader, 45 Mo. 505; James v. Dizon, 
20 Mo. 79; State v. Parkville § G. R. R. R. Co., 32 Mo. 496. 
There is no averment in the bill that defendant, Allen, is 
insolvent, and not a word of evidence offered on the trial 
touching his inability to pay any and al! judgments that 
might be rendered against him in the case. 

2.- It is not sufficient that the bill contains mere gen- 
eral averments of irreparable mischief. The facts con- 
stituting such mischief should be set forth. High on 
Injunctions, 1st Edition, page 340, sec. 461. There is not 
a fact set forth in the bill showing any damage whatever 
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to plaintiff, to be irreparable. The only allegation in the 
pill is “that in view of the said financial condition of said 
Kercheval, and in view of the amount of indebtedness 
secured on said mill and lots, and the value thereof, the 
daiwage to plaintiff will be irreparable.” 


B. Pike and H. K. White for respondent 


1. Plaintiff’s mortgage called for a complete flouring 
mill. The office used when the mortgage was given, was 
at the time of the suit used for machinery, and the frame 
building had taken its place, and was necessary to the mill. 
It was part of the realty, and plaintiff’s mortgage attached 
to it, even though: executed prior to the erection of the 
building. Rogersv. Crow, 40 Mo. 91; Hoskin v. Woodward, 
45 Pa. Stat. 42. Between vendor and vendee, and mort- 
gagor and mortgagee, any annexation to the realty or ap- 
purtenance however slight, is sufficient. The fixture need 
not be attached so that detaching will disturb the soil or 
rend any part of the building. Walker v. Sherman, 20 
Wend. 636. 

2. The injunction was properly granted, independent 
of our statutory provisions. The injunction will be grant- 
ed, even though an action for damages at law will lie when 
the remedy at law is not as. practical and efficient to the 
ends of justice and its prompt administration as the remedy in 
equity. Clark v. R. R. Co., 44 Ind. 248; Watson v. Suther- 
land, 5 Wall. 74; Carpenter v. Grisham, 59 Mo. 251; Wins- 
low v. Nayson, 113 Mass. 411. 

3. The statute has, in a measure, relaxed the old rule, 
and injunctions may now issue when the relief consists in 
restraining the commission of an act which would produce 
injury to the plaintiff, and in all cases when an injury is 
threatened to real property, an injunction may issue when 
an adequate remedy cannot be afforded by an action for 
damages. The value of the frame building, even if recov- 
erable from defendant, Allen, by suit at law, would be no 
adequate remedy for loss of time and business to a purcha- 
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ser of the mortgaged property for want of an office in 
which to transact its business, and consequent depreciation 
to a bidder at plaintiff’s sale. The injunction, therefore, 
afforded a more practical and efficient remedy for thg 
prompt administration of justice. 2 Wag. Stat., pp. 1029 
and 1032, secs. 4 and 24; Clark v. R. R. Co., supra. 


Henry, J.—The questions for consideration here are: 

1st. Was the building which it is alleged the defendants 
were about to remove, personal property? 

2nd. If not, would an action for damages have afford. 
ed an adequate remedy ? 

It must be admitted that the law in.regard to fixtures 
is in a somewhat chaotic state. It is frequently difficult to 
determine, upon principle, whether an article of property 
is a fixture or not. There is a most embarrassing conflict 
in the adjudged cases. On grounds of public policy, to 
encourage trade, manufactures and agriculture, many 

_ things are regarded as chattels in controversies between 
landlords and tenants, which would unquestionably he 
held as fixtures, as between vendor and vendee; and the | 
same rule prevails between mortgagor and mortgagee, as 
between grantor and grantee. In determining whether a 
building is part of and passes with the land, a good deal 
depends upon the object of its erection, the use for which 
it'was designed. The intention of the party making the 
improvement, ultimately to remove it from the premises, 
will not, by any means, be a controlling fact. One may 
erect a brick or a stone house, with an intention, after 
brief occupancy, to tear it down and build another on the 
same spot, but that intention would not make the build- 
ing a chattel. “The destination which gives a movable 
object an immovable character, results from facts and 
circumstances determined by the law itself, and could 
neither be established nor taken away by the simple declara- 
tion of the proprietor, whether oral or written.” Snedeker 
v. Warring, 2 Kernan 178. In Goff v. O Conner, 16 Il. 
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422, the court said: “Houses in common intendment of 
the law, are not fixtures, but part ofthe land. * * This 
does not depend, in the case of houses, so much upon the 
particular mode of attaching, or fixing and connecting 
them with the land, upon which they stand or rest, as upon 
the uses and purposes for which they were erected and 
designed.” In Cole v. Stewart, 11 Cush. 182, the building 
was intended by the owner to be temporary, and was built 
with a view to ultimate removal. In a contest between 
the mortagee, whose mortgage was executed subsequent 
to the erection of the house, and a purchaser of the build- 
ing from the mortagor, it was held to be a fixture. In the 
light of these cases, and many others which we have ex- 
amined, we do not regard the fact, that the building in 
question, was erected as a temporary building, and with 
an intention of ultimate removal, at all decisive as to 
whether it became a part of the realty or not. 

The manner in which a building is placed upon land, 
whether upon wooden posts, or a rock, or brick founda- 
tion, does not determine its character. As was said by 
Parker, J., in Snedeker v. Warring, above cited: “ A thing 
may be as firmly fixed to the land by gravitation as by 
clamps or cement. Its character may depend upon the 
object of its erection.” In Teaff v. Hewett, 1 Ohio St. 511, 
it was held that: “The intention of the party making 
the annexation to make the article a permanent accession 
to the freehold, this intention to be inferred from the 
nature of the article affixed, the relation and situation of 
the party making the annexation, the structure and mode 
of annexation and the purpose and use for which the an- 
nexation has been made,” is a controlling circumstance in 
determining whether the structure is to be regarded as a 
fixture or not. In the case of Benjamin F. Butler, Adm. v. 
Page, 7 Met. 42, Shaw, C. J., delivering the opinion of the 
court, said: “ All buildings erected and fixtures placed on 
mortgaged premises by the mortgagor, must be regarded 
as permanently annexed to the freehold, They go to en- 
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hance the value of the estate, and will therefore enure to 
the benefit of the mortgagee so far as they increase his 
security for his debt, and to the same extent they enhance 
the value of the equity of redemption, and thereby enure 
to the benefit of the mortgagor.” In controversies between 
mortgagor and mortgagee the rule is more favorable to the 
mortgagee in relation to fixtures than that which is applied 
as between landlord and tenant, and, applying the princi- 
ples announced in the cases which we have cited, which we 
believe to be sound and salutory, we must hold that the 
building in question was a part of the realty, and that 
neither the mortgagor, nor the purchaser from him has a 
right to remove it. It becomes a part of the plaintiff’s 
security for its debt. 

The remaining question is, did the facts alleged in the 
petition warrant the court in restraining the parties by 
injunction from removing the building. It is not essential 
that the injury threatened shall be irreparable, to warrant 
a resort to the remedy by injunction. Our statute pro- 
vides, sec. 24, page 1,032, Wag. Stat., that “ the remedy by 
writ of injunction shall exist in all cases, when an injury 
to real or personal property is threatened, and to prevent 
the doing of any legal wrong whatever, whenever, in the 
opinion of the court, an adequate remedy cannot be affor- 
ded by an action for damages.” Would an action for 
damages here have afforded an adequate remedy, is the 
question, and not whether the threatened injury would 
have been irreparable. The building was erected to be 
used in connection with, and as an office, for the mill. It 
was erected to supply the place of an office formerly used, 
which had been appropriated to another purpose. Its 
immediate and constant use was of importance to the 
milling business. The value of the building which a jury 
might have given as damages would not have been a suf- 
ficient compensation to the owner for its removal. The 
defendant Allen may have been solvent, amply able to 
respond in damages for his trespass, but it does not there- 
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fore follow that he could not be restrained from severing 
from the land a house which belonged, not to him, but to 
the owner of the land. If a man of large fortune, so 
wealthy as to place beyond a doubt his ability to pay any 
damages which might be assessed to me for his trespass, 
should determine and threaten to tear down my dwelling 
over my head, will it be said that a court of equity would 
be powerless to restrain him from executing his threats, 
and that I would have no remedy but to suffer the wrong 
and sue for damages? There are inconveniences and per- 
plexities to which one may be subjected by a trespass 
such as we are considering, for which a jury conld not, 
under the rules of law, fully compensate him, and we think 
the provision of our statute broad enough, however the 
law may have been before its enactment, to authorize a 
resort to injunction proceedings in such cases. The judg- 
ment of the circuit court is affirmed. All concur. 


AFFIRMED. 








slugy, PLAINTIFF IN Error v. Hury. 


1. Delivery of Deeds: The mere lodgment of a deed properly exe- 
cuted and acknowledged by the grantor, in a place to which the 
grantee has access, and from which he can, without hindrance, 
transfer it to his own possession, with the intent on the part of the 
grantor that the grantee may after his death take it, and have it 
recorded, and then become the owner of the land, does not consti- 
tute delivery of the deed ; and the taking and recording of such a 
deed by the grantee, after the death of the grantor, is ineffectual to 
perfect it. 

2. Case Adjudged: A father having already given land to each of 
his other sons, executed and acknowledged an instrument convey- 
ing a tract to defendant by way of gift, and with defendant’s knowl- 
edge deposited and kept it with his other papers in a chest to which 
defendant, who lived with him, had access. The father declared 
that his intention was that defendant should have the deed and the 
land after his death, and that the deed should not be recorded until 
then, since he might have occasion to make a change. After his 
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father’s death defendant took the deed and had it recorded. Hela, 
that the declarations of the father could not give a testamentary 
character to the instrument, and that it could not take effect as a 
deed for want of delivery. 


Error to Cape Girardeau Court of Common Pleas. — Hoy, 
H. G. Witson, Judge 


Lewis Brown, for plaintiff in error, cited Hatch v. Hateh, 
9 Mass. 307; Foster v. Mansfield, 3 Met. 412; O'Kelly », 
O’ Kelly, 8 Met. 439; 1 Shep. 57; 2 Black. Com. 307; 4 
Viner 27, § 52; 2 Wash. Real Prop. 602 to 618. 


Houck & Ranney, for defendants in error, cited Games pv, 
Stiles, 14 Pet. 322; Goodrich v. Walker, 1 Johns. Cas. 250; 
4 Comyn’s Dig., p. 158; Shed v. Shed, 3 N. H. 432. 


Hoven, J.—The only question presented by the record 
in this case, is whether one Enoch Huey, deceased, ever 
delivered to his son,.Grigg M. Huey, the defendant herein, 
a deed for certain land in which the plaintiff, as widow of 
said Enoch Huey, now claims a homestead. The cause 
was tried by a jury, who found under the instructions of 
the court, that the decd was delivered to the defendant. 
The facts are as follows: On the 7th day of April, 1867, 
Enoch Huey signed, sealed and acknowledged a convey- 
ance of certain real estate for and in consideration of the 
sum of one dollar, and the natural love and affection he 
bore to his son, Grigg M. Huey, the grantee therein and 
the defendant in this suit, who at that time resided with 
his father. The deed was executed by Enoch Huey alone, 
his wife not joining, and after its execution was placed by 
said Huey in a chest in his dwelling, in which all the pa- 
pers about the house were kept, and to which the defen- 
dant had access. Enoch Huey died in January, 1871. 
About one month after his death the defendant took the 
deed and put it on record. The plaintiff, who was a wit- 
ness, stated that she did not know whether her husband 
had ever given the deed up to his son; that he had it made 
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for him and that Grigg always knew where it was, and if 
he had wanted it in his possession, he could have taken it. 
She further stated that she had heard his father tell him, 
“he did not want it recorded before his death; he could 
have it recorded after his death.” 

Jas. McGarvey testified as follows: I knew Enoch 
Huey in his life time. I was called to see him profession- 
ally a short time before he died. He talked about a deed. 
He told his son Grigg to get it out of the chest, which he 
did. The old man told me to look at it and see if it was 
correct. Grigg was not in the house at first; his father 
called for him, told him to go into the back room and get 
that paper. He brought it and gave it to one of us, I don’t 
remember which. I read it. I think he told Grigg to go 
out of the room. I told him I thought it was a good in- 
strument. Enoch Huey told me that he did not wish to 
deliver the deed to his son until after his death, that he did 
not know what might happen, as he wanted his wife well 
eared for. The deed was put back in the chest. 

Cross-examination. He was sick, but was so he could 
walk to the fire place. Grigg put the deed back in the 
chest at his father’s order. The old man said to me if 
Grigg deviated in his treatment of his mother, he might 
make a change. I heard him say that he intended Grigg 
to have the deed after his death. 

E..D. Engleman testified as follows: I wrote this deed. 
Enoch Huey said he wanted it in such shape that he would 
be owner of it as long as he lived. He wanted to secure 
the farm to Grigg, his son. I told him he could make a 
deed and hold it in his possession, and ‘not have it recorded 
until such time as his son would not treat him as the others 
had. He said he had given land to his other sons,and had 
kept this land for Grigg. He took the deed with him. 
The deed, which was an ordinary conveyance, was read, 
and this was all the evidence in the cause. 

The court gave numerous inst: uctions, enunciating ab- 
stract propositions of law, about which there could be but 
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little controversy, and only one which was really applica- 
ble to the facts of the case. That instruction is as follows: 
“ The court instructs the jury that if they believe from the 
evidence that Enoch Huey left the deed where Grigg M, 
Huey, the defendant, could get it at the proper time, and 
if they further find that said Enoch Huey intended that 
the defendant should have the title to the land, and’should 
take the deed in actual possession at the time specified, 
that this act and this intention on the part of Enoch Huey, 
was a constructive delivery, and gave the defendant the 
right to take possession of the deed, and have the title to 
the land at the time specified. Actual possession by a 
grantee, is not always necessary to constitute a delivery by 
the grantor.” The latter clause of this instruction is un- 
doubtedly correct, but the previous portion does not, in our 
judgment, meet all the requirements of the law in relation 
to the delivery of deeds. 

It is quite clear from the testimony, that Enoch Huey 
executed the conveyance in question, with the purpose of 
thereby conferring upon his son, at some time, the title te 
the land described in said deed; and it is equally clear that 
this was communicated by him to the son, and that the 
time fixed upon in the mind of the father for so vesting 
the title, was at or after his own death. Now, it is evident 
' that in order to effectuate this purpose, something more 
was necessary than the mere execution of the deed, and 
the lodgment thereof in a place to which the son had 
access during his life, and from which he could, without 
hindrance, transfer it to his own possession after his death. 
' Delivery is essential -to make a deed effective, and this de- 
) livery must be in the lifetime of the grantor. Jackson v, 
Leek, 12 Wend. 107; Jackson v. Phipps, 12 Johns. 421. 
That is, there must be an actual or constructive delivery 
during the life of the grantor, or a delivery after his death 
which takes effect by relation at some period during his life. 
A delivery after the death of the grantor, must of course 
be made by some person holding the deed as a trustee, or 
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having the same in possession as an escrow. Wheelright v. 
Wheelright, 2 Mass. 447. The Butler and Baker’s case, 
(8 Rep. 350) may be appropriately cited as illustrating the 
effect of such a delivery. It was there said: “That to 
some intent, the second delivery hath relation to the first 
delivery, and to some not, and yet, in truth, the second de- 
livery hath all its force by the first delivery; and the sec- 
ond is but an execution and consummation of the first; 
and therefore, in case of necessity, et ut res magis valeat 
quam pereat, it shall have relation by fiction to be his deed 
ab initio, by force of the first delivery; and therefore, if at 
the time of the first delivery, the lessor be a femme sole, and 
before the second delivery she takes husband; or if before 
the second delivery she dies, in that case if the second deliv- 
ery should not have relation to this intent, to make it the 
deed of the lessor ab initio, but only from the second deliv- 
ery, the deed in both cases would be void; and therefore 
in such case for necessity and ut res magis valeat, to this in- 
tent by fiction of law it shall be a deed abd initio, and yet in 
truth it was not his deed till the second delivery.” 

As to the constituent and essential elements of a deliv- 
ery, as applied to deeds, the authorities are numerous, and 
jn some degree, conflicting. In Jackson v. Phipps, 12 
Johns. 421, Judge Spencer said: “It is requisite, in every 
well made deed, that there be a delivery of it. This deliv- 
ery must be either actual, by doing something and saying 
nothing, or else verbal, by saying something and doing 
nothing; or it may be by both; but by one or both of these 
it must be made; for otherwise, though it be never so well 
sealed and written, yet is the deed of no force.” It is laid 
down in Greenleaf’s Evidence, vol. 2, § 297, that “ the de- 
livery of a deed is complete when the grantor or obligor 
has parted with his dominion over it, with intent that it 
shall pass to the grantee or obligee; provided, the latter 
assents to it, either by himself or by his agent.” The con- 
cluding parapraph in relation to the assent of the grantee, is 
unimportant in the present case, as we are considering only 
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what is required on the part of the grantor. Besides, the 
assent of the grantee is always presumed, where the ip- 
strument is beneficial to him. 

In the case of Cook v. Brown, 84 N. H. 460-476, it was’ 
said: ‘There must be a time when the grantor parts with 
his dominion over the deed, else it can never have been 
delivered. So long as it isin the hands of a depositary, 
subject to be recalled by the grantor at any time, the gran- 
tee has no right to it, and can acquire none; and if the 
grantor dies without parting with his control over the 
deed, it has not been deliyered during his life, and after his 
decease no one can have the power to deliver it. The de- 
- positary must have had such a dominion over the deed 
during the lifetime of the grantor, as the latter could not 
interfere with, in order to have any control over it after his 
decease.” These, and other authorities to the same effect, 
which it is unnecessary to cite, concur in declaring that 
the only infallible test of a delivery is the fact that the 
grantor has divested himself of all dominion and control 
over the conveyance. 

In the case of Doe-dem. Gamons v. Knight, 5 Barn. & 
Cress. 671, in an elaborate opinion by Bayley, J., the doe- 
trine was maintained that, where there has been a formal - 
delivery by apt words, it is not essential, in order to make 
such delivery operative, that the grantor should part with 
the custody of the conveyance. In the case of Belden tv. 
Carter, 4 Day 66, it appeared that A. having signed, sealed 
and acknowledged a deed, conveying a tract of land to B., 
took up the deed in the absence of B., and said to C., 
“take this deed and keep it. If I never call for it, de- 
liver to B. after my death, if I call for it, deliver it up 
to me.” C. took the deed; A. died soon afterwards, hav- 
ing never called for it, and C. delivered it over to B. It 
was held that this was the deed of A. presently; that C. 
held it as trustee for B.; that the title became consum- 
mate in B. by the death of A., and that the deed took 
effect by relation from the time of the first delivery. 
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The diversity of opinion existing upon the point under con- 
sideration, is sufficiently presented by the foregoing cases, 
and it remains to be seen, whether in the present case a 
delivery of the conveyance in question can be maintained 
upon the principles announced in any one of them. The 
facts, it will be seen, are wholly dissimilar. In the present 
ease, no delivery was made by any person pretending to 
act for the grantor after his death, and a testamentary 
character could not be given to the conveyance by any 
declaration made by the grantor, at or after the time of its | 
execution. 

Was there any delivery in his life time? f We think it 
clear from thie testimony that Enoch Huey, after executing 
aid acknowledging the conveyance, kept the same in his 
custody, until the time of his death, notwithstanding the 
fact that the son had unrestricted access to the place where 
it was deposited. On the authority of some of the forego- 
ing cases, this would not be inconsistent with a delivery by 
apt words during his life, or obstruct the operation of 
such delivery. But there is no evidence of any verbal 
delivery. He not only retained the deed in his custody, 
but he never relinquished his right to alter or annul it. 
The retention of this power over the conveyance is in- 
consistent with the verbal delivery, He said to one wit- 
ness that he withheld the delivery, because change of cir- 
cumstances might make it prudent and desirable to alter 
the disposition thereby made of his property. After a 
most careful consideration of the testimony, we find our- 
selves unable to escape the conclusion that it was the pur- 
pose and intent of the father that the son should acquire no \ 
rights whatever under the conveyance made to him, until 
after the father’s death. S And the statement made to the 
son by the father that he might have the deed recorded ° 
after his death, cannot be construed to be a present verbal 
delivery, but viewed in connection with other statements 
made by him, would seem to have been prompted by the 
upposition that if the deed should remain intact, and be 
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found among his papers after his death, the son, as granites 
therein, would be authorized to have it recorded, and to 
claim the title to the property therein described. In short 
it would seem that the father labored under the impres. 
sion that he could make this deed perform the office of a 
will. No construction which can be legitimately placed 
upon the acts done and the things said by the father, will 
enable us to give effect to the purpose which he obviously 
had in view, and the son must abide the consequences of 
the father’s evident want of knowledge of the existing 
state of the law. 

Had the deed been delivered to some third party, with 
instructions to deliver it after his death, if not previously 
recalled, there would have been some act in his life to 
which the delivery by such person after his death could 
perhaps relate. But there was no such delivery in his life- 
time, and there could not, therefore, be any delivery after 
his death. As the instruction quoted is not in conformity 
to the views here expressed, and as the facts proved are 
insufficient to establish a delivery of the deed to the de- 
fendant, the judgment which was for the defendant will 


be reversed and the case remanded. The other judges 


coneur. REVERSED. 





SEMPLE kT AL. APPELLANTS V. TURNER . 


Promissory Note. One who writes his name on the back of a note 
of which he is neither the payee nor endorsee, before it is delivered, 
is, in the absence of extrinsic evidence, to be treated as a maker. 


Appeal from Linn Common Pleas Court. Hon. THomas 
Waiter, Judge. 


Ell Torrance for appellants. 


Norton, J.—This suit was instituted in the court of — 
common pleas of Linn county, and was founded on two 
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promissory notes payable to the order of Semple, Birge & 
Co., and executed by one W. A. Crane, the defendant 
writing his name on the back of said notes before delivery 
to plaintiffs. One of the notes is as follows: 


$105.00. BRooKFIELD, July 3rd, 1869. 
Four months after date I promise to pay to the order 
of Semple, Birge & Co. one hundred and five dollars, for 
value received, negotiable and payable without defalcation 
or discount, and with interest trom date at the rate of ten 
per cent. per annum, 
(Signed,) W. A. CRANE. 


On the back of said note was written “Augustus Turner.” 

The other note is like the above in all respects except 
asto amount. The petition contains two counts, in the 
first of which defendant is charged as maker and in the 
second as endorser. The answer of defendant was a gen- 
eral denial. Plaintiffs on the trial proved that the signa- 
ture on the back of the note was the signature of defend- 
ant, and then offered the note declared on in the first 
count in evidence, which the court refused to receive. In 
support of the second count, plaintiff also proved the sig- 
nature of defendant on the back of the note, and also the 
first answer of defendant, in which he admitted that he 
signed said note, but alleged that he did so only as endor- 
ser. By these rulings plaintiff was driven to a non-suit, 
which the court refused to set aside on motion, and ren- 
dered judgment for defendant. The trial court erred in 
rejecting the evidence offered and in excluding the note, 
and for this error the judgment will be reversed and cause 
remanded, this court having repeatedly held that a party 
who writes his name on the back of a note, of which he is 
neither the payee nor endorsee, in the absence of extrinsic 
evidence is to be treated as a maker of the note. 18 Mo. 
74; 30 Mo. 225; 60 Mo. 297; 48 Mo. 71; Dowzelot et al v. 
_ Rawlings, 58 Mo. 75. 

Judgment reversed and cause remanded, in which the 
other judges concur. REVERSED, 








ACCOMPLICE, 


Sere Murper, 1. 


ACCOUNT STATED. 


Acqurescence. Although an account stated is, in law, an account 


1. 


settled between the debtor and creditor therein, in which a sum of 
money or a balance is agreed on, and an acknowledgment by the 
debtor in favor of the creditor of a balance, or sum certain, to be 
due, and an express or implied promise to pay the same, by the 
debtor to the creditor; yet, it is not necessary, to constitute an 
account stated, that the admission of the demand be made in express 
terms, but if the creditor has rendered his account to the debtor, 
exhibiting the items thereof and the amount due thereby, and the 
account is not objected to by the debtor within a reasonable time, 
the acquiescence of the debtor therein is to be taken as an admission 
that the account was truly stated, and if it has been assigned, it is 
not material whether such admission was made before or after the 
assignment. Powell et al. v. Pacific Railroad, 658. 


ACTION. 


Sze DemaANnp. 


ADMINISTRATION, 


ProBATE COURT JUDGMENT: MUTUAL CLAIMS: EFFECT OF ALLOWANCE. 
Where there are mutual items of indebtedness between an individual 
and an estate, 4 judgment by the county court, allowing the claim 
of the former against the latter, is not of itself conclusive evidence, 
that his indebtedness to the estate was adjudicated and deducted 
in making the allowance. Sweet, Admr. v. Maupin, 65. , 


OvFsET: PAROL EVIDENCE. When such a judgment is offered in 
bar to an action by the administrator to collect the indebtedness 
due the estate, if it bears evident marks of alteration, parol evidence 
is admissible to show that it was made not as an absolute judgment, 
but only as an ascertainment of the amount due from the estate, to 
be used by way of offset against deiendant’s indebtedness to the 
estate. Jd. 
45 
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JUDGMENT: FRAUDULENT ALTERATION: PAROL EVIDENCE. In such 
case parol evidence is also admissible to show that the alteration ig 
fraudulent; but it should be very clear and forcible. Id. 


AN ADMINISTRATOR'S DEED is not invalidated by reason of the fact 
appearing on its face that the land was appraised by only two 
householders. Johnson et al. v. Beazley, 250. 


Recirau. A recital in a deed and in the certificate of acknowledgment 
thereof, that it is executed by the grantor as administrator, ig 
evidence of his appointment as administrator. Id. 


PROBATE COURT JUDGMENTS. The probate courts.of this state are 
courts of record, and their jurisdiction in respect to wills and the 
administration of the estates of deceased persons is general 
exclusive and original; and whilst any action on subjects not 
committed to their jurisdiction is of no force or validity, their action 
on these subjects is entitled to the same weight as that of any other 
court of record, and is conclusive in all collateral proceedings. Jd, 


ADMINISTRATOR’S DEED: JURISDICTION. It is not essential to the 
validity of an administrator’s deed, that the record of the court 
from which he derived his appointment, shall show affirmatively 
the existence of all the facts necessary to authorize the appointment, 


Id. 


ADMINISTRATOR’S APPOINTMENT CAN NOT BE QUESTIONED COLLATER- 
ALLY. The appointment of an administrator cannot, in a collateral 
proceeding, be invalidated by proof that the deceased, at the time 
of his death, had his place of abode in a county other than that in 
which the appointment was made. Id. 


ADMINISTRATOR DE BONIS NON: PLEADING. In a suit by an admin- 
istrator de bonis non, the petition showed that the estate had, prior 
to his appointment, been under the charge of two administrators, 
and that the letters of one of them had been revoked, but it failed 
to show that the letters of the other had been revoked, or his admin- 
istration had been otherwise brought to a close. Held, that this 
omission rendered the petition fatally defective. For aught that 
appeared, the estate was still under the charge of the former admin- 
istrator, and plaintiff as administor de bonis non, had no right to 
recover. The State to the use of Ranney, &c. v. Green et al., 528. 


ADMISSION. 


See Damaaes, 4 


ADVANCEMENT, 


PARENT AND CHILD: HotcHpot. A voluntary conveyance of land 
by a parent to a child is, prima facie, an advancement, and, if the 
child come in for a distributive share of the estate of the parent 
such advancement should be brought into hotchpot; but, by bring- 
ing into hotchpot, under our statute, it is not meant that the property 
given by way of advancement should, in kind or specie, be thrown 
in with the pespey which has descended from the parent, but, 


that it should be estimated and charged against such child accord- 
ing to its value at the time the advancement was made without 


interest. Ray v. Loper, 470. 
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Evipence. Although declarations made by a father to a son, and 
not contradicted by the son, to the effect that he had given lands to 
the son, or furnished him the money wherewith to buy them, are ad- 
missible as evidence for what they aré worth, to establish these facts 
against the son or his heirs, there is no principle of law that would 
permit the gift to be established by declarations of the father to 
third persons; for this would enable him, virtually, to disinherit 
one of his children, without making a last will or testament. Id. 


ADVERSE POSSESSION, 


See Limirations, 2. 


AIDING ESCAPE OF PRISONERS. 


SuFFICIENCY OF INDICTMENT. An indictment for conveying into a 


1. 


jail instruments to aid the escape of a prisoner confined for felony 
aeed not set out the particular felony with which the prisoner was 
charged. The State v. Addcock, 590. 


AMENDMENT. 


AMENDMENT OF PLEADINGS AT THE TRIAL. Where to avoid a plea of 
the statute of limitations, plaintiff averred part payment by the 
defendant within the statutory period, and upon the trial it appeared 
that the payment was not made by defendant, but was in fact made 
by a co-maker of the note, it was no error for the court to permit 
the pleading to be amended so as to conform to the fact. And the 
alleged variance between the pleading and the evidence was not 
material, and, therefore, might have been disregarded and the facts 
found according to the evidence, because the payment before the 
statutory bar attached by any one authorized to make payment 
took the case out of the statute, and the only substantial issue raise 
by the pleading, was whether, under the circumstances, the statute 
wasabar. Bennett v. McCanse, 194. 


REPLEVIN IN JUSTICE’S COURT: DEFECTIVE STATEMENT: POWER OF 
CIRCUIT COURT TO PERMIT AMENDMENT. In an action brought ina 
justice’s court under the statute concerning the claim and delivery 
of personal property (Wag. Stat. 817,) an affidavit to plaintiff’s 
statement which omits to say that the property claimed has not 
been seized under any process, execution or attachment against the 
—— of plaintiff, is defective; and the circuit court, on appeal, 
as no power to permit it to be amended. Madkins v. Trice 656. 


ANSWER. 


See Damaaes, 4, 


APPEAL. 


INJUNCTION: FINAL JUDGMENT. No appeal lies from an order 
dissolving a temporary injunction and awarding damages and costa. 
Johnson et al. v. Board of Education, 47. 
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2. 


PRACTICE, CHANGE OF, EFFECT ON PENDING SUIT? APPEAL, DEFECTIVE 
WHEN TAKEN, VALIDATED BY SUBSEQUENT ENACTMENT. Where, by a 
statute in force at the time of the trial of a cause, certain steps were 
required to be taken in case of appeal; but between the taking of 
the appeal and the filing in the appellate court of the transcript in 
said cause, an act is passed dispensing with this requirement, the 
appeal is not invalidated by the fact that in taking and prosecuting 
it the appellant has failed to comply with the requirement. Cling 
v. Brooks, Admr., 61. 


APPEAL, WHEN PERFECTED. An appeal is not perfected till the 
transcript is filed in the appellate court. Id. 


APPEAL: RIGHT OF, WHEN NoT Lost. When, in the progress of a 
cause, the trial court has held that a state of facts whose existence 
is admitted, constitutes a complete bar to the suit, the refusal of 
plaintiff at the trial to offer evidence in support of his case does not 
deprive him of the right of appeal. The State to the use of Bates 


County v. Smith et al., 464, 


FINAL JUDGMENT: MOTION FOR NEW TRIAL: IRREGULAR EXECUTION, 
An order of the circuit court adjudging an execution to be void for 
irregularity, and directing the sheriff to pay to the defendant in the 
execution, the money made by the sale of his property under it, is 
a final judgment, from which an appeal will lie; and no motion for 
a new trial need be made in order tosecure a review of the judgment 
in the appellate court. Slagel, Admr. v. Murdock, 522. 


MECHANICS’ LIEN: OWNER MAY APPEAL FROM JUDGMENT AGAINST HIS 
property. An owner, who has been made party to a mechanics’ 

udgment in favor of.a 
1e lien. Hilliker et al. v, 


lien case, is entitled to appeal from a j 
sub-contractor subjecting his premises to tl 
Francisco et al., 598. 


Sree Costse 


APPROPRIATION, 


See State Boarp or EQUALIZATION, 


ARBITRATION, 


The courts are disposed to regard tribunals of arbitration with favor, 
as being of the parties’ own selection, preventing litigation in court 
and avoiding expense and delay. Neely v. Buford, 448. 


W2BaATt IS NOT MISBEHAVIOR IN THE ARBITRATORS. Upon the hearin 
of a case before arbitrators. certain items of account were refe 

to in the argument and brief of the attorney for one of the parties, 
which, upon examination after the case was submitted, the arditra- 
tors were unable to find in the books offered in evidence, which 
were numerous, disorderly and difficult to be deciphered. Without 
the knowledge and in the absence of the other party and his aitor- 
ney, the arbitrators requested the first named attorney to point 
them to the places in the books, where the items referred to by him 
were to be found, which he did without comment or explanation. 
Held, that this was not misbehavior on the part of the arbitrators, 
and did not authorize the setting aside of their award. Id. 
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ARRAIGNMENT. 


See Practice, CRIMINAL, 7. 


ASSAULT, 


AN INDICTMENT FOR A FELONIOUS ASSAULT, under Sec. 23, Wag. Stat., 
p. 450, need not state that the act was done willfully, intentionally, 
with malice, with a deadly or dangerous weapon, or under circum- 
stances which, had death ensued, would have constituted murder 
or manslaughter. The State v. Moore, 606. 


See SHOOTING 


ASSIGNMENT. 


TitLE BonD. The obsgee in a bond for title to land has such an 
interest as may be assigned, and this both by virtue of the statute 
(2 — Stat. 999, 22,) and independent of that statute. Melton v, 
Smith, 315. 


See Account STATED. 


ATTACHMENT. 


NON-RESIDENCE: AFFIDAVIT. The affidavit for an attachment on the 


ground of non-residence of defendant need not allege that the 
demand is due. (Wag. Stat., pp. 181, 182, 22 2,6). Mastin et al. v. 
First National Bank, Garn., 16. 


ATTACHMENT BOND: SEAL. An instrument given as an amended 
attachment bond, but not sealed, and not having the word “seal ”’ 
incorporated in it, is inoperative as a bond, and cannot supersede 
the original bond, or render it inoperative. State ex rel. Gilbert v. 
Eldridge, 584. 


ATTACHMENT BOND: SET OFF: UNLIQUIDATED DAMAGES. In a suit 
upon an attachment bond, the defendant cannot assert, as a set-off, 
the unliquidated damages arising from a breach of the covenants 
of a lease. Jd. 


LANDLORD AND TENANT ACT: GENERAL AND SPECIAL JUDGMENT: NUNC 
PRO TUNC ENTRY: FORTHCOMING BOND. Where, in an attachment 
suit under the Landlord and Tenant Act, the writ of attachment 
was levied upon the crop, grown by the tenant on the leased prem- 
ises durin the year, for which accrued the rent, for which the suit 
was brought, and the writ of sumimons was personally served upon 
the defendant, and, thereafter, a general judgment was regularly 
rendered in favor of the plaintiff and against the defendant. Helc, 
that this was a proper judgment, and, as there was no entry of 
record, nor anything in the nature of the proceeding to indicate 
that it was not the very judgment the court rendered, the entry, at 
the next term, of a judgment nunc pro tunc, specially, against the 
property attached, as well as generally, against the defendant, who 
was not then in court, was a nullity; and that an execution issued 
thereon was also a nullity; yet, as, before the entry of the nunc pro 
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tunc judgment, a.. execution had been issued on the original judg- 
ment and duly returned by the sheriff not satisfied, and the original 
judgment was not vacated by the nunc pro tunc entry, this was 
sufficient to warrant proceedings on the forthcoming bond. Hyb- 
bard v. Henning’s Exr., 647. 


LANDLORD AND TENANT ACT: ATTACHMENT OF PROPFRTY SUBJECT TO 
Lien. Although the provision for an attachment, in favor of the 
landlord, in the Landlord and Tenant Act, was not enacted for the. 
purpose of enforcirig the lien upon the crop grown upon the demised 
premises, in any year, for the rent accruing for such year, as given 
by said act, yet, a writ of attachment, properly sued out under the 
26th section of said act, may be levied upon a crop subject to such 
a lien. The case of Price v. Roeizell, Aministratriz, 56 Mo. 500, 
explained. Id. 


ATTACHMENT: FORTHCOMING BOND. The surety in a forthcoming 
bond is not relieved by the action of the court in quashing the 
attachment writ, if, at the same term and within four days after the 
order is made, it is set aside, although, between the making and 
the setting aside of such order, the surety returns to the defendant 
in the attachment suit money held by him as an indemnity. Jd. 


ATTACHMENT: EXECUTION: INTERVENING LEGISLATION. An execution 
sale in an attachment case relates back to the date of the levy of 
the attachment, and creates a charge as of that date. No intervening 
legislation can affect the rights of the parties. Hall v. Stephens, 670. 


ATTORNEY AND CLIENT, 


Estopret. Plaintiffs having bought a lot, relying upon the opinion 
of defendant, an attorney at law, that the title was good, subse- 
quently sold the lot to defendant on credit, giving him a bond for 
title, and at his request erected a building on it, of which he took 
and kept possession. In a suit to recover the price of the lot and 
house, Held, that defendant was estopped by these facts to show 
that plaintiffs had acquired no title to the lot. Soward et al. v. John- 
ston, 102. 


AUTHORITY OF ATTORNEY TO MAKE STIPULATIONS. An attorney has 
power to stipulate that the opposite party may take judgment 
against his client without further notice on a verdict already ren- 
dered, and this as falling within the general management of the 
case. Such a stipulation will not lose its force by reason of the 
lapse of over ten years before the judgment is entered, no revoca- 
tion of the authority having taken place in the mean time. Barlow 
v. Steel, 611. 


ATTORNEY’S FEES. 


See DamaGeEs, 3, 4. 


AUPHENTICATION OF RECORDS. 


The certificate of the Presiding Justice of the Fourth Judical Depart- 
ment of the Supreme Court of the State of New York is insutticient 
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to authenticate the transcript of the judgment of the Supreme 
Court of the State of New York for the county of Cattaragus, and 
complies neither with the act of Congress nor with our own statute. 
Barlow v. Steel, 611. 


BIGAMY. 


See Evipence, 1 


BILL OF EXCEPTIONS. 


EXCEPTIONS TO REFEREE’S REPORT MUST APPEAR IN BILL OF EXCEP- 
tions. Where exceptions to a report of a referee are relied on for 
reversal of a judgment, they must either be incorporated in the 
bill of exceptions, or so referred so as to identify them. Rotchford 
v. Creamer, 48. 


Practice. The bill of exceptions must be prepared and signed 
during the term, unless the court, by consent of parties, orders 
otherwise. Robart v. Long, Adm., 223; Peake et al. v. Bell, 224. 


BILL OF EXCEPTIONS: REFUSAL OF JUDGE TO SIGN: SIGNING BY BY- 
stANDERS. Where, upon the refusal of the judge to sign the bill of 
exceptions, it was signed by three bystanders, and the court per- 
mitted the bill so signed, to be filed, it was held that the statements 
contained therein must be assumed to be true, notwithstanding the 
judge’s certificate that it was untrue. Norton v. Dorsey, 376. 


Arripavits. Affidavits in support of or in opposition to the bi!l 
of exceptions, are not required, unless the court refuse to permit 
it to be filed. Id. 


MOTIONS FOR NEW TRIAL AND IN ARREST. A bill of exceptions should 
be filed during the term at which the appeal is taken, or, if in vaca- 
tion, by consent; and should contain the motion for new trial and 
the motion in arrest. Baker v. Loring, 527. 


Bit OF ExcEepTIONS. The Supreme Court can notice nothing con- 
tained in a bill of exceptions not filed during the term of the court 
at which it is taken, unless the filing after the term be by consent 
of parties entered of record. Clark v. Bullock, 535. 


Practice. This court will not examine into errors alleged to have 
occurred during the progress of the trial, where there is no bill of 
exceptions in the transcript; and it will not regard, as a bill of 
exceptions, what purports to be such and appears to be signed by 
the judge, but which does not appear ever to have been filed; and 
the termed “filed,” as here used, signifies more than a mere indorse- 
ment to that effect, and denotes more especially, an entry made by 
the clerk upon the record, announcing and evidencing the fact that 
the bill has been allowed. Johnson v. Hodges, 589. 


REFUSAL OF A JUDGE TO SIGN BILL OF EXCEPTIONS: MANDAMUS. The 
judge of a trial court cannot be compelled by a writ of mandamus 
to sign a bill of exceptions which he alleges to be untrue, and the 
relator alleges to be true, when nothing appears to show which is 
in the right; the statute prescribes the remedy to be pursued by 
the relator in such a case. State ex rel. Wittenbrock v. Wickham, 634. 
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See Exceptions, 1. 
Exursits, 3. 
New Triat, 1, 4 


Practice in SupReME Covrt, 7, 


BOND. 

See AtTracuMent, 2, 3, 4, 6. 
Coat Om Inspector. 
County Bonps. 
DamaGes, 3, 4. 


TitLz Bonp. 


BURDEN OF PROOF. 
See Contract, 3. 
CovENANT, 1. 


NEGLIGENCE, 6 


CERTIORARI. 


See Practice 1n Supreme Covrt, 11. 


CHANGE OF VENUE. 


See VENUE. 


CHARACTER. 


SEE EvIpENCcE, 9. 


CIRCUIT CLERK. 


Fees. Section 24 of Article 6 of the Constitution of 1865, declared 
that “no clerk of any court * * * shall apply to his own use 
from the fees and emoluments of his office, a greater sum than 
$2,500 for each year of his official term, after paying out of such fees 
and emoluments such amounts for deputies and assistants in his 
office, as the court may deem necessary and may allow; »ut all 
surplus of such fees and emoluments over that sum, after paying 
the amounts so allowed, shall be paid into the county treasury for 
the use of the county.” Under this section, Held, that the clerk of 
a circuit court received and heid the fees of k*> office in trust: Ist, 
to pay his deputies; 2d, to pay himself a sum not exceeding $2,500 
per annum; 3d, to turn the residue into the county treasury, 
After receiving the amount allowed for his compensation, he had 
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no further interest in the fees, and if he went out of office ogo 
uncollected fees which he had earned, his successor in office, an 
not he, was entitled to collect them. Thornton v. Thomas et al., 272. 


CLAIM AND DELIVERY OF PERSONAL PROPERTY. 


See REPLEVIN. 


COAL OIL INSPECTOR. 


1. LABILITY FOR VIOLATION OF OFFICIAL DUTY. The law concerning 
the inspection of coal and petroleum oils, made it the duty of the 
inspector, when notified, to inspect such oils, and to brand the bar- 
rels containing them “approved” or “ rejected,” according as they 
did or did not come up to the legal standard, and to secure the 
faithful performance of his duties, required him to give a bond with 
sureties, for the use of all persons who might be aggrieved by his 
acts or neglect. The defendant, an inspector, branded some empty 
oil barrels “ approved,” and left them with a manufacturer, who 
filled them with oil below the test, and without having it inspected 
by defendant, sold one of them to a dealer, who sold a gallon of the 
oil to plaintiff, whose wife was killed by the explosion of a lam 
filled with some of it. Held, That defendant was guilty of a hecash 
of duty for which plaintiff could maintain an action-on his official 
bond. County Court of St. Louis County ex rel. Jenks v. Fassett et al, 418. 


COLLECTOR’S SETTLEMENT. 


CoLLEcTOR’s SETTLEMENT WITH County CourRT: CLERK’s Quietus. A set- 
tlement by a collector of the revenue with the county court and 
the clerk’s quietus to him are prima facie evidence that he has 
accounted for and paid over all funds that have come to his hands ° 
by virtue of his office, but are no bar to an action against him and 
the sureties in his bond to recover funds not accounted for. They 
may be explained or set aside as made through fraud or mistake. 
It is not necessary to resort to a direct proceding to vacate the set- 
tlement. The State to the use of Bates County v. Smith, 464. 


COMMON CARRIER. 


1. Specrtat Contract: instruction. In a suit against a railroad com- 
pany an instruction that defendant is responsible, as a common 
carrier, for any negligence, misconduct or carelessness resulting in 
loss to defendant, notwithstanding a special contract read in evi- 
dence, states the law correctly, and is not liable to the criticism 
that it leaves it to the jury to determine what are the responsibili- 
ties ofacommon carrier. Sturgeon v. St. Louis, K. C.& N. Ry. Co., 569. 


2. Measures oF DamaGes. In such‘a suit for damages, caused by 
delay in delivering hogs, it appeared that there was a shrinkage in 
the weight of the hogs during the transit, greater than would have 
occurred if the train had gone through in the usual time. Held, 
That plaintiff was entitled to recover for this extra shrinkage, as 
well as for the decline in the market value of the hogs. 
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It appeared also that there was a special contract exempting defend- 
ant from liability for any loss by suffocation of the hogs, and that 
several were suffocated in the cars. Held, That, if this resulted from 
the negligence of defendant, plaintiff was entitled to recover for 
the loss, and the measure of his recovery would be the difference 
in the value of the hogs when alive and when dead, at the point 
of delivery. Id. 


Specrat CoNTRACT: PLEADING. Although a common carrier can not 
by a special contratt exempt himseli from liability for his own 
negligence, yet in an action against him, the gravamen of which is 
negligence in the transportation of live stock, whereby one of the 
animals escaped, or was stolen, it is competent for him to plead by 
be | of special defense, in connection with the general issue, that 
he had a special contract with plaintiff, that plaintiff should accom- 
pany and take care of the stock, and deferclant should not be lia- 

le for loss by escape from any cause whatever, and that plaintiff 
did accompany, but failed to take care of the stock. Such a con- 
tract will not exempt the carrier from liability for an escape occur- 
ring through his own negligence, but the mere fact of plaintiff’s 
action sounding in tort does not forbid its being pleadded. Ozley 
v. St. Louis, K. C. & N. Ry Co., 629. 


When in such a case, on motion of plaintiff, the court has stricken 
out of the answer a count setting up a special contract that in case 
of loss plaintiff would give notice in writing to the defendant 
within a certain time, and that plaintiff had failed to give such 
notice, it is error for the court, upon the trial, to — the plain- 
tiff to make proof that defendant had waived such 


notice. Id. 


SONFEDERATE STATES. 


LACHES: ABSENCE IN CONFEDERATE STATES DURING THE WAR. Failure 
to sue until August, 1866, for specific performance of a contract to 
convey land, which matured in June, 1861, will not be deemed 
laches on the part of the plaintiff, when it appears that at the latter 
date he was driven by threats of assassination from his home in asec- 
tion of the State then disturbed by war, and was compelled to take 
refuge and reside within the Confederate States until the war was 
over. Melton v. Smith, 315. 


CONFESSION, 


See Evipence, 1, 


CONFLICT OF LAWS, 


Inrancy. An order of acourt of another State made in conformit 
to a statute of that State, and purporting to relieve an infant resid- 
ing in that State from the disability of non-age, can have no 
operation in Missouri. State to use of Gilbreath v. Bunce, 349. 


CONSTITUTIONAL LAW. 


Sratutes. A statute which merely furnishes a rule of construction 
for prior statutes, and is not in terms an amendment of them, is 
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not within the purview of Sec. 25, Art. 4 of the Constitution of 
1865, and such statutes, as affected by the construing act, need not 
be set forth and published at length, as required by that section in 
cases where statutes are amended. The State ex rel. Speck v. Geiger, 


306. 


STATUTE: UNCONSTITUTIONALITY. The unconstitutionality of a stat- 
ute must appear beyond a reasonable doubt, before the courts will 
pronounce it void. The State v. Able, 357. 


Spectat JupGe. The act of 1877 authorizing the trial of a criminal 
cause, pending in any circuit court, by a special judge selected by 
the attorneys of the court from their own number, when the judge 
of the court is of kin to the defendant, or is interested or preju- 
diced, or has been of counsel, or will not give defendant a fair trial, 
is constitutional. (Sess. Acts 1877, p. 357.) Id. 


CRIMINAL PRACTICE: ABSENT WITNESS. The defendant in a crimina. 
case, by reading to the jury an agreed statement of what would be 
the testimony of an absent witness, who has been duly subpcened 
on his behalf, waives his right to have the witness personally pres- 
ent. The State v. O’ Connor, 374. 


JEOPARDY: CRIMINAL PRACTICE. The discharge, by the court, with- 
out defendant’s consent, of a jury to whom a criminal case has 
been submitted, and who have failed to agree on a verdict, does 
not operate an acquittal or entitle him to a discharge. He has not 
been put in jeopaady within the meaning of the constitution, so as 
to bar a second trial for the same offense. The State v. Copeland, 
497. 
See Crrcuit CLERK. 


CorporaTIon, 1, 3. 
County Bonns, 2. 
PLEADING CRIMINAL, 5. 
ScHoots, 1, 2, 3. 


Taxgs, 1, 3, 4. 


CONTINUANCE. 


DILiGeNcE. «A vonviction in a capital case will not be reversed, 
because the trial court overruled a motion for a continuance made 
after the case had been pending for three years, and based on the 
absence of witnesses, unless it is shown that the defendant has 
used the utmost diligence to procure their testimony. The State 
v. Able, 357. 


PRACTICE, CRIMINAL. Where a cause has been once continued on 
defendant’s application, the affidavit for a second continuance 
should disclose facts showing an honest effort on the part of the 
applicant to prepare his case for trial, and legal diligence. State », 
Lawther, 454 
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CONTRACT, 


IMPLIED CONTRACT: INTENTION OF PARTIES. In order to raise an 
implied contract to pay for labor, it is not necessary that there shall 
have been an intention on the part of the laborer during his ger. 
vice to charge therefor; it is sufficient that the one for whom the 
labor is done expected to pay for it. So, unless the work was done 
under circumstances justifying the belief that no charge was 
pare ve b seg eA — ore though no charge was in fact 
intended by the laborer during his service. Hay, Administrator 

Crawford v. Walker, 17. . ” ae 


In an action to recover the value of services rendered to a firm the 
defense relied on was an alleged understanding between the parties 
that plaintiff was to charge nothing for his services. The court 
having instructed the jury that, as there was no express contract 
defendants were not liable if the services were rendered under cir. 
cumstance justifying their belief that no charge wasintended. Held, 
no error to refuse instructions to the effect that plaintiff could not 
recover, if at the time the services were rendered they were under- 
stood by all the parties to be gratuitous, or if plaintiff did not then 
intend to charge for them. The instructions given are equivalent 
to those refused. Id, 


BurpeN or proor. Where cattle were sold at an agreed price, and 
were subsequently delivered to and received by the purchaser. 
Held, that he must pay for them at that price, unless a different 
contract was afterwards entered into; and the burden of proof of 
eneh substituted contract ison the purchaser. Wheeler v. Mabrey, 


TIME NOT OF THE ESSENCE OF A CONTRACT: WAIVER. A court of equity 
will not treat time as of the essence of the contract, where the parties 
themselves have not so treated it. Even where it is of the essence, 
it may be waived. Melton v. Smith, 315. 


See Corporation. 1. 
DEMAND. 
PLEADING, 1. 


Srreets, 1. 


CONVERSION, 


TROVER AND CONVERSION. In a suit for the trover and conversion of 
a cow, proof that she was in defendant’s stock lot, where he was 
collecting cattle for shipment abroad, and that she was put there 
by defendant or his servants, makes out a prima facie case for the 
plaintiff It is unnecessary to show that defendant converted her 


to his own use in a particular manner, as by shipping her. Ireland 
v. Horseman, 511. 


CONVEYANCE. 


See Deep, 
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CORONER. 


See SHErIrr, 1. 


CORPORATION. 


RAILROAD CHARTER CONSTITUTES A CoNTRACT. A charter granted by 
the Legislature and accepted by a railroad corporation, constitutes 
a contract between the State and the cgrporation, the obligation of 
which cannot be impaired by a State constitution subsequently 
adopted. Scotland County v. Missouri, Iowa & Nebraska R’y Co., 123. 


ScoPE OF GENERAL CORPORATION AND RAILROAD LAWS OF 1855. The 
general purpose of the general corporation and railroad laws of 
1855 (R. 8. 1855, Ch. 34, p. 369 and Ch. 39, p. 404,) and of the gen- 
eral corporation law of 1845 was to confer certain powers and privi- 
leges and impose certain duties and liabilities in the absence of any 
stipulations or provisions inconsistent with those contained in 
special charters subsequently granted. Where such inconsistencies 
occur in subsequent legislation, it must be understood that previous 
restrictions were intended to be removed. Jb. 


INDIVIDUAL LIABILITY OF STOCKHOLDER: CONSTITUTIONAL LAW. The 
constitution provides that “dues from private corporations shall 
be secured by such means as may be prescribed by law, but in no 
case shall any stockholder be ‘individually liable in any amount 
‘ over and above the amount of the stock owned by him or her.” 
Held, that under this provision a stockholder is not liable for a debt 
of the corporation, if he has paid the whole amount of the stock 
subscribed or owned by him. Schricker et al. v. Ridings, 208. 


DISSOLVED CORPORATION, DEBTs TO. Debts due a moneyed corpora- 
tion do not become extinct upon its dissolution. McCoy v. Farmer, 
244. 


Disso.ution. Sale of its property and cessation of active business, 
do not per se accomplish the dissolution of a corporation. Kansas 
City Hotel Company v. Sauer, 279. 


DISSOLVED CORPORATION, suit BY. Where the answer shows that the 
laintiff was a corporation at the date of the contract sued on, the 
t that it has subsequently become dissolved, will not avail to 
reverse a judgment rendered in its favor, the defect being a formal 
one at most. Id, 


Liset. A publishing corporation is liable for publishing a libel. 
Johnson v. St. Lowis Dispatch Co., 539. 


Ser Counrer-CiaiM. 


Mounicipat CorPorRAtTION. 
PRAcTICcE IN SUPREME Court, 4. 
Suerirr, 1, 2, 


Taxes, 2, 3, 4 
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COSTS. 


Remirtitur. Where the plaintiff desired a remittitur entered for the 
amount in excess of that claimed in his petition, and this excess 
was the only error in the record, the judgment of the lower court, 
modified by the desired entry, was affirmed; but it was held that 
plaintiff must pay the costs of the appeal. Clark v. Bullock, 535. 


* CO-TENANT. 


PAYMENT OF TAXES AFTER SEVERANCE OF CO-TENANCY. When one of 
several co-tenants purchases the joint property at a sale in partition 
under a decree of court, the co-tenancy is thereby severed, and if 
he subsequently pays taxes which were due and constituted a lien 
~ p= the property at the time of the sale, he does it in the character 
of purchaser, and has no claim for contribution from his late asso- 
ciates. Stephens v. Ells, 456. 


See Parririon, 4. 


COUNTER-CLAIM, 


DEBT OF DEFUNCT CORPORATION. An indebtedness due to defendants 
from a defunct corporation, of which plaintiff was acting as man- 
ager when the indebtedness was created, will not be allowed asa 
counter-claim in a suit for the price of goods subsequently sold by 
plaintiff to defendants, although, when they made the purchase, 
defendants supposed they were still dealing with the corporation, 
unless plaintiff had notice of such indebtedness, and thereafter 
concealed from defendants the fact that he had succeeded to the 
business, and was selling on his own account, and not as manager 
of the corporation, Field v. Hahn et al.,417. 


COUNTY BONDS. 


CoUNTY SUBSCRIPTION TO STOCK OF RAILROAD COMPANY: RESCISSION OF 
ORDER OF SUBSCRIPTION: RECITALS. Where @ county court makes an 
order for the subscription of stock to a railroad company, upon 
condition that the road shall be built within a specified time ; Held, 
that it is in the power of the county court, by a subsequent order, 
to suspend the delivery of bonds of the county, issued in payment 
of the subscription, and remaining in the hands of a trustee, when it 
appears that the road has not been built within the time specified ; 
the recitals in the order, however, like any other declarations made 
by one party to a contract, do not conclude the other party. Cooper 
v. Sullivan County et al., 542. 


ConsTITUTIONAL LAW. The act of March 21st, 1868. “ authorizing 
county courts to issue bonds for the purpose of paying for the 
building of bridges and macadamized roads heretofore contracted 
for and built,” is constitutional (following Steines v. Franklin Co. 48 
Mo. 167, and Ritchie v. Franklin Co. 22 Wall. 67,) Henry J. and 
Suerwoop, C. J., dissenting. Bradley et al. v. Franklin Co. et al., 638. 
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COUNTY COURT. 
Sere CoLiector’s SETTLEMENT. 
Roan, 3. 


ScHoo1., 4 


COUNTY SEAT. 


CouUNTY SEAT, DESTRUCTION OF: JUDGMENT RENDERED AT TEMPORARY 
sEAT. If it appears by the record of a judgment that the court. 
which pronounced it, had jurisdiction of the person of the defend- 
ant, and of the subject-matter of the suit, such judgment will not, 
in a collateral proceeding, be held void upon proof being made that. 
it was rendered at a place other than the established seat of justice 
of the county, when it is shown that all the houses at the latter 
place had, before the rendition of the judgment, been destroyed by 
fire, and that the county court had accepted, as a temporary seat 
of justice, the place at which the judgment was rendered. Hern- 
don et al. v. Hawkins et al. 265. 


COUNTY WARRANT. 


COUNTY WARRANT DRAWN ON GENERAL FUND, MAY BE SUED ON WHEN. 
A county warrant payable out of any money in the treasury appro- 
priated for county expenditures, is a written acknowledgement of 
indebtedness by the county, and if not paid, when presented, may 
be sued on by the legal holder, althoush there is no money in the 
treasury to pay (overruling Howell v. Reynolds Co., 51 Mo, 154.) In- 
ternational Bank of St. Louis v. Franklin Co., 105. 


AssIGNMENT. No assignment of a county warrant will transfer the 
title unless made in the form prescribed by the statute. (W. 8. 415, 
Sec. 34.) Id. 


COVENANT, 


COVENANT OF SEIZIN: PRACTICE: BURDEN OF PROOF. Where, in an 
action on a covenant of seizin the defendant admits the covenant, 
and alleges seizin in himself at the date of the deed, it devolves 
upon him to prove the seizin, and if he fails, the plaintiff will 
recover. Cockrell v. Proctor, 41. 


COVENANT OF SEIZIN: PARAMOUNT TITLE. The existence of a para- 
mount title, whether asserted or not, is a breach of the covenant of 
seizin, whether it be express, or be implied by the words, “grant, 
bargain and sell.” Id. 


PARAMOUNT TITLE: ABANDONMENT OF PREMISES: FAILURE TO OCCUPY: 
MEASURE OF DAMAGES. If a grantee fail to take possession of unoc- 
cupied premises conveyed by his deed, or having taken possession 
abandons them, he can recover of his grantor nominal damages 
only for breach of his covenant of seizin, unless there was a hostile 
assertion of a paramounttitle. Jd. 
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MEASURE OF DAMAGES FOR BREACH OF COVENANT OF SEIZIN. When 
there has been neither actual eviction nor vuster in pais, undera 
paramount title, nominal damages only can be recovered for breach 
of a covenant of seizin. Conklin v. Han. & St. Jo. R. R. Co., 533 


Sere VENDOrR’Ss LIEN, 1, 2, 3. 


CRIMINAL LAW 


RECENT POSSESSION OF STOLEN PROPERTY: INSTRUCTIONS. An instruc- 
tion to the jury to the effect that possession of property proven to 
have been recently stolen, is presumptive evidence of the guilt of 
the party in possession, unless such posession is satisfactorily 
explained or accounted for, is not objectionable as a commentary 
on the evidence or an invasion of the province of the jury, when 
it is accompanied by other instructions to the effect that the jury 
should take into consideration all the facts shown in the evidence, 
giving to each such weight as they should consider it entitled to, 
The State v. Robbins, 443 , 


STATEMENTS BY THE ACCUSED BEFORE TRIAL. When the State has 
made proof of statements of the accused, some of which are unfavor- 
able and others favorable to himself, it is error for the court to 
withdraw the latter absolutely from the consideration of the jury 
by instructing them that nothing said by him can be used as com- 
petent evidence in his own fayor. The State v. Napier, 462. 


DRUNKENNESS NO MITIGATION OF CRIME. The circumstance that 
defendant was drunk to insensibility at the time of committing the 
homicide, will not repel any inference of malice and premeditation 
arising from other facts in the case, or mitigate the offense to a 
crime of a less degree. The State v. Dearing, 530. 


PLEADING, CRIMINAL: INDICTMENT FOR CRIME JOINTLY COMMITTED, 
Under Sec. 20, p. 1089, Wag. Stat., it is the duty of a grand jury 
before which two persons are —— with the joint commission 
of a crime, in cenpene a bill, to find it against both; btt if for 
insufficiency of the evidence produced against one, they indict the 
other alone, the omission will not vitiate the indictment, although 
it appers upon the trial that the crime was in fact committed by 
both. The State v. Steptoe, 640. 


Rossery: vERpIcT. On an indictment for robbery in the first 
degree, containing but one count, the jury found by their verdict, 
that defendant was guilty of robbery, and assessed his punishment 
at ten years’ imprisonment in the penitentiary, and there was judg- 
ment accordingly. Held, that the verdict was sufficient to support 
the judgment, althou h it failed to specify the degree of the crime 
of which it found defendant guilty. Id. 


Szx Roan, 2. 


CUSTOM. 


See NEGLIGENCE, 9, 
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DAMAGES. 


CovENANT OF SEIZIN: MEASURE OF DAMAGES. If a grantee fails to 
take possession of unoccupied premises conveyed by his deed, or 
having taken possession abandons them, he can recover of his gran- 
tor nominal damages only for breach of his covenant of seizin, 
unless there was a hostile assertion of a paramount title. Cockrell 
v. Proctor, 41. 


WARRANTY: MEASURE OF DAMAGES. In an action for breach of war- 
ranty that a machine is fit for use, the measure of damages is the 
difference between the price paid and its real worth, with interest 
at six percent. Courtney et al. v Boswell et al., 194. 


INDEMNIFYING BOND: MEASURE OF DAMAGES; ATTOKNEY’S FEES. In 
an action on a bond conditioned to save plaintiff harmless from cer- 
tain mechanics’ lien claims, defend all suits and pay all judgments 
that might be rendered thereon, and release the property sought to 
be subjected to such claims from the lien of such judgments, before 
said een should be advertised for sale, or plaintiff should be 
annoyed by execution, plaintiff may recover as damages all ex- 
penses, attorney’s fees and costs incurred by him in consequence 
of a sale of said property under an execution issued to enforce such 
liens, and in proceedings to set aside such sale. Kansas City Hotel 


Co. v. Sauer, 279. 


ADMISSION : MEASURE OF DAMAGES. In a suit on an indemnifying 
bond, the allegation in the petition that plaintiff had been com- 
pelled to pay, and had paid $500 for attorney’s fees, costs and ex- 


penses in defending the subject of the bond, is such an allegation 
of fact as, unless denied by the answer, will be deemed admitted, 
and will be held a true statement of the amount of loss actually 


sustained. Jd. 


MEASURE OF DAMAGES FOR BREACH OF COVENANT OF SEIZIN. When 
there has been neither actual eviction nor ouster in pais, under a 
paramount title, nominal damages only can be recovered for breach 
of a covenant of seizin. Conklin v. Han. & St. Jo. R. Co., 533. 


MEASURE OF DAMAGES: CONTRACT OF HIRING: INSTRUCTION. In an 
action by a servant against his master for wrongful discharge 
brought before the expiration of the term, the general rule is that 
the measure of damages cannot exceed the contract price; but 
where the verdict was for a sum far below the contract price for 
the remainder of the term, and less than the testimony showed the 
plaintiff was entitled to recover; Held, that defendant was not 
prejudiced by an instruction naming, as the limit of damages, an 
amount exceeding what would have been due to the plaintiff at the 
end of the term, at the contract price, if the contract had not been 
broken. Lambert v. Hartshorne, 549. 


PARTITION SALE; SHERIFF. It isthe duty of the sheriff to execute 
and deliver to the purchaser at a partition sale, who has paid to 
him the purchase price, a deed conveying the interest of the parties 
in the partition proceeding, and his refusal to execute the deed 
under such circumstances will render him liable to an action by 
the purchaser; but, in such action, unless special damages be al- 
leged and proved, the recovery should be nominal only. Lusk », 
Briscoe, 555. 
46 





716 . INDEX. 


8. Wuenre a sheriff advertises and sells an entire tract of land under 
an order of sale made by the court in a partition suit, which only 
empowers him to sell the half of said tract, and the fact of such sale 
is reported by him to the court, and the purchaser pays to him the 
full purchase price for the entire tract without knowledge of his 
want of authority, the purchaser can, on a proper case made in his 
petition, recover of the sheriff, by way of damages, to the extent 
of the loss sustained through such neglect or misfeasance. Jd. 


SvuIT AGAINST COMMON CARRIER: MEASURES OF DAMAGES. In a guit 
against a railroad company for damages caused by delay in deliy- 
ering hogs, it appeared that there was a shrinkage in the weight of 
the hogs during the transit, greater than would have occurred if 
the train had gone through in the usual time; Held, that plaintiff 
was entitled to recover for this extra shrinkage, as well as for the 
decline in the market value of the hogs. 

It appeared also that there was a special contract exempting de- 
fendant from liability from any loss by suffocation of the hogs, and 
that several were suffocated inthe cars; Held, that if this resulted 
from the negligence of defendant, plaintiff was entitled to recover 
for the loss, and the measure of his recovery would be the differ- 
ence in the value of the hogs when alive and when dead, at the 
point ofdelivery. Sturgeon v. St. Lowis, K. C. & N. R. Co., 569. 


. MECHANIC’S LIEN: MEASURE OF SUB-CONTRACTOR’S RIGHT OF RECOVERY. 
If there is no evidence to show that the materials furnished by asub- - 
contractor are worth less than the price agreed on between him 
and the principal contractor, he is entitled to a lien for this 
agreed price regardless of the price that may have been fixed b 
the contract between the owner and the principal contractor. Hi 
liker et al. v. Francisco et al., 598. 


See Repieviy, 1. 
Set-orr. 


Torts, 1. 


DATES. ° 
Dates must be correculy set out in an indictment. The State v. Hamil- 
ton, 667. 


DAYS OF GRACE. 


Sze Liurrations, 1. 


DE MINIMIS. 


DE MINIMIS NON CURAT LEX. Though it did not appear to the court that 
the expense incurred by plaintiff in moving to the place where he 
had engaged to labor was a proper item of damages, nor that the 
expense incurred in returning to his former residence could be 
proved, not having been alleged as special damages, yet, as these 
sums were inconsiderable and appeared not to have been taken 
into account by the jury in determining the amount of their ver- 





INDEX. 717 


dict ; Held, that the judgement would not be reversed for error com- 
mitted in admitting testimony as to the amount of these expenses, 
Lambert v. Hartshorne, 549. 


DEED. 


SEAL: RECORD OF DEED. Where the official certificate of acknowl- 
edgement of a deed states that the seal of office is attached to the 
same the mere omission of the officer recording the deed to copy the 
seal, will not vitiate nor render invalid the record copy as evidence. 
Parkinson et al v. Caplinger et al., 290. 


: ORIGINAL DEED. An original deed showing that a seal was 
attached to the official certiiicate of acknowledgement, and, also that 
a seal was attached to the signature of the grantor, is properly ad- 
mitted in evidence, though the record copy of the deed home 
neither of these facts. Id. . 


Notice: RECORD OF DEED. The record of a deed, showing the lack 
of aseal, imparts notice of an equitable interest, at least, in the 
lands therein described. Id. 


RECORD OF DEED: WHAT DESCRIPTION OF THE LAND IS SUFFICIENT TO 
IMpART NoTICE. In order that the record of a deed may impart 
notice to subsequent purchasers, the description of the land con- 
veyed should be such that it can be identified by name, location, 
monuments, courses and distances or numbers, or the deed should 
refer tosome other instrument lawfully of record, which does con- 
tain such means of identification. Mere reference to a certificate of 
entry of a United States land office, which embraces large bodies of 
land and is not recorded, without even designating the land as lying 
in the county where the deed is recorded, is not a sufficient descrip- 
tion. Gatewood v. House, 663. 


Dettvery. The mere lodgement of .a deed properly executed and 
acknowledged by the grantor, ina place to which the grantee has 
access, and from which he can, without hindrance, transfer it to his 
own possession, with the intent on the part of the grantor that the 
grantee may after his death take it, and have it recorded, and then 
become the owner of the land, does not constitute delivery of the 
deed; and the taking and recording of such a deed by the grantee, 
after the death of the grantor, is ineffectual to perfect it. Huey v, 
Huey, 689. ° 


Case apsupGep. A father having already given land to each of his 
other sons, executed and acknowledged an instrument conveying a 
tract to defendant by way of gift, and with defendant’s knowledge 
deposited and kept it with his other papers in a chest to which de- 
fendant, who lived with him, had access. The father declared that 
his intention was that defendant should have the deed and the land 
after his death, and that the deed should not be recorded until then, 
since he might have occasion to make a change. After his father’s 
death defendant took the deed and had it recorded; Held, that the 
declarations of the father could not give a testamentary character 
to the instrument, and that it could not take effect as a deed for 
want of delivery. Id. . 


See Forcery, 2, 
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DEMAND. 


Action: contract An action does not lie for the value of wheat 
which isto be delivered when threshed, until demand has been 
made for the wheat. The State v. Mooney, 478. 


DESCRIPTION 


See Deep, 4. 


DEVISE. 
See WILL. 


DISCHARGE OF PRISONER 


See Practice, Criminat, 1, 2. 


DOWER. 


PARTNERSHIP REAL ESTATE. A widow is not entitled to dower of 

real estate bought and improved with partnership funds by a firm 

of which her deceased husband was at the time a member, and 

held and treated by them as partnership property, and sold after his 

death to pay the debts of the firm, which was insolvent, notwith- 
t 


standing the title was taken in the name of the individual members 
and not of the firm. Willett v. Brown, 138. 


TRUST FOR PAYMENT OF PARTNERSHIP DEBTS. Real estate so pur- 
chased and treated is to be deemed, so far as the legal title is con- 
cerned, as estate held in common and not in joint tenancy; but as 
to the beneficial interest it is held in trust, each holding his prop- 
erty in trust for the partnership until the partnership account is set- 
tled and the partnership debts are paid. Id. 


Dower Act construED. The statute (Wag. Stat. 542, sec. 23) which 
»rovides that *‘ the widow shall have dower of the real e&State of her 
husband * * * although the same may have been held by 
him as joint tenant or tenant in common or copartner,” has no ap- 
plication to real estate charged with such a trust. Jd. 


HoMESTEAD: ESTOPPEL: RES JUDICATA. A widow entitled to a 
homestead estate in land of her deceased husband, is not precluded 
from claiming it by the fact, that dower has already been assigned 
to her out of the same land, and that she accepted the assignment 
without then preferring her claim of homestead. Gragg et al. v. 
Gragg et al. 343. 


DRUNKENNESS, 


MITIGATION OF CkIME. The circuinstance that defendant was drunk 
to insensibility at the time of committing a homicide, will not repel 
any inference of malice and premeditation arising from other facts 
in the case or mitigate the offense to a crime of a less degree. The 
State v. Dearing, 530. 
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DYING DECLARATIONS, 


DyING DECLARATIONS. On a trial for murder, dying declarations 
are properly received in evidence, when shown to have been made 
by the deceased after he had abandoned all hope of recovery, and 
in view of death then impending. The State v. Draper, 335. 


Statements made by the deceased are admissable, in evidence as 
dying declarations, only so far as they relate to the. killing, and the 
facts and circums‘ances attending it, and constituting a part of the 
res geste. So far as they relate to anterior occurrences tending to 
prove malice, they are inadmissible. Id, 


EJECTMENT. 


OurstaNDING TITLE. A defendant in an action of ejctment, who 
claims adversely to both parties to a mortgage, which is due and 
unsatisfied, can not avail himself of the mortgage as an outstanding 
title to defeat the action. Hardwick v. Jones et al., 64. 


VOLUNTARY CONVEYANCE. It is no objection to the plaintiff’s title 
in ejectment that he is not a purchaser for a valuable considera- 


tion. Jd. 


GENERAL ISSUE: EVIDENCE. The defendant in ejectment may, un- 
der the general issue, show title in himself by proof that he pur- 
chased the property at sheriff’s sale under a judgment and execution 
against the plaintiff. Davis v. Peveler, et al., 189. 


See LANDs AND LAND TITLEs, 


Swamp Lanps, 4, 


ELECTION. 


PROSECUTING ATTORNEY: TIE VOTE; NEW ELECTION. In the case ot 
a tie vote in the election of a prosecuting attorney, the Governor, 
and not the sheriff, is the proper officer to order a new election. 
State ex rel., Speck v. Geiger, 306. 


ELECTION RETURNS: BOARD OF CANVASSERS:° MANDAMUS. In a pro- 
ceeding by mandamus to compel a board of canvassers to count a 
vote as returned by the officers of election, when it appears that an 
alteration nas been made in the return of the vote, but the 
canvassers do not know whether it was made before or aiter the 
return was delivered to them by the officers of election, the circuit 
court will inquire and determine what the return, as delivered, ac- 
tually was, and will compel them to make the count accordingly. 
The State ex rel., Metcalf v. Garesche, et al., 480. 


EQUITY. 


JURISDICTION TO SET ASIDE DEEDS: UNDUE INFLUENCE. When it is 
shown that a deed of gift, executed by a woman twenty-three years 
of age in favor of he. two aunts, with whom she was at the time 
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living, and by whom she ad been brought up from infancy, wag 
not her spontaneous act; that it arose from suggestions of others, 
and was pressed upon her as a moral obligation, the pressure com- 
ing in part from her uncle, who had been her guardian, and in 
whom she reposed implicit confidence ; that no motive of affection 
or gratitude prompted her; that her act was the result of habitual 
deference to the opinion of her uncle, and was no intelligent judg. 
ment of her own; that she did not at the time know what was the 
amount or value of the property she was conveying, and her uncle 
though possessed of the knowledge, failed to disclose it to her— 
sou Lesony be =. — = of ne Saeen be set aside as hay- 
ing been obtaine the exercise of undue influe y 

Ranken et al. v. Patton et al., 378. oe a 


-. A court of equity will set a deed aside tor undue influence 
exercised over the grantor by a third person, the same as if it was 
exercised by the beneficiary in the deed. The latter takes it sub- 


ject to the taint of improper influence. Id. 


Lacugs. It is too familiar a principle to require discussion that 
equity does not foster the prosecution of stale demands, encourage 
laches, or lend its aid to any but the prompt and vigilant. Stevenson 
v. Saline Co., 425. 
Sre ADVANCEMENT. 

ConTRACct, +. 

LACHES. 

RESCISsION. 


Venpor’s Liev, 1, 2 


ERROR. 


See Writ or Error, 


ESCAPE. 


See Arpine Escape or Prisvuaxk, 


ESTATE. 


See Husspanp AND WIPE. 


ESTOPPEL. 


1. Arrorvey atLaw. Plaintiffs having bought a lot, relying upon the 


fendant, an attorney at law, that the title was ‘ood, 
sold the lot to defendant on credit, giving him a bond 
at his .request erected a building on it, of which he 
‘ took and kept possession. In a suit to recover the price of the lot 
and house; Held, that defendant was estopped by these facts to show 
that plaintiffs had acquired no title to the lot. Soward v. Johnston, 


102. 


opinion of de 
sehesgnenty 
for title, an 
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One, who _ by his statements and conduct induces another to pur- 
chase an interest in land, will not afterwards be heard to deny the 
existence of such interest. Melton v. Smith, 316. 


RECOGNITION OF TITLE IN ANOTHER. When one procures an order 
of a county court for the sale of land, as of land then claimed by the 
county, and in the order the land is spoken of, as that “formerly 
owned” by the person procuring the order, he is estopped to deny 
or recall this recognition of title in the county after another has 
acted upon it by = the land of the county, paying the pur- 
chase money and making improvements thereon. Stevenson v. Sa- 
line County, 425. 


IRREGULAR EXECUTION. When the defendant in an execution irregu- 
larly issued ona valid judgment, stands by and sees his property 
sold under it, without an effort to arrest the sale, he cannot after- 
wards claim the proeeeds on the ground of irregularity. Slagel, 
Admr. v. Murdock, 522. 


See HomestTeaD, 


EVIDENCE. 


CONFESSION: MURDER: BIGAMY. On atrial for murder, evidence of 
a confession by the prisoner of an intention to commit bigamy is in- 
competent. The State v. Cox, 29 


Presumption. A deed will be presumed to have been properly 
excluded from evidence, when the reasons for its exclusion do not 
appear in the record. Cockrell v. Proctor, 41. 


JUDGMENT: PAROL EVIDENCE. Parol evidence is admissible to show 
that certain matters as to which a judgment is silent, were not adju- 
dicated. Sweet v. Maupin, 65. 


POSSESSION OF STOLEN PROPERTY. Recent possession of stolen prop- 
erty is, in presumption of law, guilty possession. The State v. Hill. 84. 


INDICTMENT : PROOF: VARIANCE. An indictment charging the stealing 
of a gray mare mule is supported by evidence that the animal stolen 
was an iron-gray mare mule, or a dark iron-gray mare mule. Jd. 


STATEMENTS OF THE ACCUSED. When the prosecution offers in evi- 
dence a conversation of the accused, consisting of admissions crimi- 
nating himself and statements favorable to himself, the jury must 
consider the whole together. The law presumes that the former are 
true. The jury may believe or disbelieve the latter as they may ap- 


pear to be true or false. Id. 


7, Criminat LAW. When the State has putin evidence ina criminal 
case, an admission of the accused made in the course of a conversa- 
tion, the accused is entitled to have the whole of the conversation 
concerning the subject matter of the prosecution go to the jury. 
The State v. Branstelter, 149. 


PRESUMPTION OF CORRECTNESS OF OFFICIAL ACTION. Nothing appear- 
ing to the contrary, it will be presumed that an order fora writ of 
venditioni exponas ina civil case, which appears by the record to 
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have been made at a special term of court, was made ata special 
term, regularly held for the transaction of the general business of 
the court, and not at one appointed for the sole purpose of trying 

rsons confined under criminal process, and at which no civil bus- 
iness can be lawfully transacted. Hicks v. Ellis et al. 176. 


EVIDENCE OF GOOD CHARACTER. The fact that defendant is charged 
in the petition with fraudulent dealing, furnishes no ground for the 
introduction of evidence to prove his good character. Dudley », 
McCluer, 241. 


Recitau. A recital in a deed and in the certificate of -acknowledge- 
ment thereof, that it is executed by the grantor as administrator, is 
evidence of his appointment as administrator. Johnson et al. », 
Beazley, 250. 


NEWLY DISCOVERED EVIDENCE: CRIMINAL PRACTICE. The Supreme 
Court will not disturb a judgment of conviction in a criminal case, 
because the tria] court overruled a motion for a new trial based on 
newly discovered evidence, when the evidence does not tend to 
prove any matter of defense, but merely to impeach a witness for 
the State, if it appears that defendant knew before the trial that 
the testimony of such witness would be taken against him, notwith- 
standing it may also appear that he had previously made other 
statements contradictory to what he testified to on the trial. The 
State v. Robert J. Smith, 313. 


Murper; RES GEst®, Declarations, to be a a of the res geste, 
( 


must have been made at the time the act was done, which they are 
supposed to characterize, and must be calculated to unfold the qual- 
ity of the facts they.are intended to explain, and so to harmonize 
with them as, obviously, to constitute one transaction. Upon a 
trial for murder, it was held that declarations of defendant made an 
hour before the killing, and entirely disconnected therewith, to the 
effect, that deceased had been following defendant up fora long 
time to kiJl him, and that defendant was in fear of his life when he 
saw deceased, and that defendant was going to leave the country to 
avoid a difficulty with deceased, are not admissible as part of the 
res geste. The State v. Evans, 574. 


WRITTEN STATEMENT OF witNEss. The written statement of a wit- 
ness, taken at a former trial, but not preserved or written down by 
any one authorized by law to do so, nor signed by the witness, can- 
not be received in evidence when it appears that the witness, though 
absent when the statement is offered, has been present at an earlier 
period of the trial, and it does not appear that the process of the 
court has been invoked, nor that it would have been ineffectual if it 
had been invoked. Jd. 


. NEW TRIAL: CUMULATIVE EVIDENCE. . Newly-discovered evidence, 
which is merely cumulative in its character, is no cause fora new 
trial. But this rule might be relaxed in acase where the State 
should attack or bring in doubt the evidence, which the cumulative 
evidence would tend to confirm. 


OPINIONS OF WITNESSES, NOT EXPERTS. The opinions of witnesses 
who are not experts, as to whether or not a turn-table is a dangerous 
machine, and as to whether or not it was gross carelessness to leave 
it unfastened or uncovered, are not competent evidence. Koons r. 
St. Louis & Tron Mountain R. R. 592. 
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16. Devise: ramiry. When a devise is to “ H. S. and family,” evidence 
will be received to ascertain who constitute the family. Hall »v. 
Stephens, 670, 


See ADVANCEMENT, 2. 
CONVERSION. 
CrimInAL Law, 1, 2. 
Dyine Decrarations, 1, 2, 
EJECTMENT, 3. 
JUDGMENT, 2, 3. 
NEGLIGENCE, 9. 
New Triat, 2, 3. 
Practice Civit, }. 
Practice CrimiNat, 6. 
RaILRoaD, 5, 
Spreciric PerrorMance, 1, 2 


Swamp Lanps, 3, 4. 


EXCEPTION, 


PRACTICE: BILL OF EXCEPTIONS. Where no exception is saved, in the 
bill of exceptions, to the overruling of a motion to set aside in non- 
suit, the omission is not cured by a general exception when the mo- 
tion in arrest is overruled. City of St. Joseph v. Ensworth, 628. 


See Brit or Exceptions, 1. 


EXECUTION, 


1. ALIAS FI. FA. NO ABANDONMENT OF PREVIOUS LEVY, WHEN: A party, 
by suing out an alias fi. fa. directed to the sheriff of one county, does 
not abandon a levy already made under a writ issued to the sheriff 
of another county. Hicks». Ellis et al. 176. 


VENDITIONI EXPONAS—EFFECT OF ACT OF MARCH 23, 1863, CONCERNING 
EXECUTIONS ON LEVY OF ORIGINAL writ. Before the passage of the 
act of March 23, 1863 ; (Sess. Acts, 1863, p. 20) a writ of venditioni expo- 
nas had issued from the circuit court of one county to the sheriff of 
another county to enforce a levy on real estate previously made on 
an execution, which had expired without a sale being made, because 
there had been no term of the circuit court of the latter county at 
which it could be made. The venditioni exponas was returnable to 
the December term, 1863, but for the same reason no sale was made 
till March, 1865; Held, That under the 3d section of that aet the 
original levy remained in force, and the sale then made was valid. 
That section applies to any execution issued from a court of record 
in one county to the sheriff of another, under which real property 
might be sold, whether the levy was made under such execution 
or under some other writ, which it supplemented or succeeded. Id. 





4 INDEX, 


KXECUTION, STAY OF: MOTION TO QUASH: PRACTICE. The purpose of 
the 67th section of the statute concerning executions (Wag. Stat. p 
615) is to enable a defendant, by preferring a petition verified b 

affidavit to the judge in vacation, to obtain a stay of execution, until 
he can be heard in court as to whether it shall be set aside or quash- 
ed; but this does not — the ordinary remedy by motion to 
_ eneeegeree by affidavit made in open court in term time, 

euring v. Williams, 446. 


IRREGULAR EXECUTION, HOW CURED; THE DOCTRINE OF RELATION, 
Where injustice will be done to one party by permitting another to 
take advantage of a technical irregularity in an execution, growing 
out of the fact that the judgment of the circuit court was irregularly 
affirmed by the oo court, a subsequent regular affirmance will 
be held to relate back so as to cure the irregularity in the execution, 
The doctrine of relation will not be invoked to maintain injustice ; 
but is often relied on to prevent the perpetration of gross wrong, 
Slagel Admr. v. Murdock, 522. 


Estopret. When the defendant in an execution irregularly issued 
on a valid judgment, stands by and sees his property sold under it, 
without an effort to arrest the sale, he cannot afterwards claim the 
proceeds on the ground of the irregularity. Jd. 


HUsBAND AND WIFE’S JOINT ESTATE. The interest vested in the hus- 
band by a devise to him and his “ family,” is vendible on execution 
against him; but the purchaser buys subject to the wife’s right, in 
case she survives her husband, to take the entire estate. Hall »v, 
Stephens, 670. 

SraTuTe construeD. The foregoing is not affected by the statute 
(Wag. Stat. p. 935 2 14), the only purpose of which is to prevent a 
sale under execution as the husband when the wife holds the 
fee in her own right. Jd 

ATTACHMENT: INTERVENING LEGISLATION. An execution sale in an 
attachment case relates back to the date of the levy of the attach- 


ment apd creates a change as of that date. No intervening legisla- 
tion can affect the rights of the parties. Id. 


SEE APPEAL, 5 
REPLeEvIN, 1, 
SHenrirr, |. 


VENDITIONI Exponas, 


EXECUTORS, 


Ske ADMINISTRATION. 


EXHIBITS. 


1, Farvre To rire exuisits. Failure to file the note sued on can not 
be assigned for error in the Supreme Court, unless the objection was 
made in the court below. Peake v. Bell, Admr. 224. 
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NON-FILING OF BOND SUED ON. Objections to evidence and motion 
in arrest, on the ground that the bond sued on is not filed with the 
petition and no excuse is given for not filing it, will not be sustained. 
State ex rel. Gilbert v. Eldridge, 584. 


Bit oF Exceprions. A copy of a bond, not incorporated in the 


bill of exc~ptions, although attached to the petition as an exhibit, 
can not be noticed. Jd, 


£&X PARTE PROCEEDINGS. 


Ser SuMMARY PROCEss. 


EXPERT. 


See Evipence, 15. 


FAILURE OF TITLE. 


Rescission: FRAUD. The courts will not decree the rescission of an 
executed contract for the sale of land, except on the ground of 
actual fraud. Mere failure of title in the grantor will not authorize 
such a decree. Hart v. Hannibal & St. Josoph R’y Co., 509. 


FAMILY 


Devise. A devise to “H.S. and family” is a devise to H. S. and his 


wife and children. Hall v. Stephens, 670. 


FEES. 


See Circuit CLERK, 


FENCES. 
See Rartroap. 2, 3, 
Roap, 2. 


FIERI FACIAS. 


See Execution. 


FIXTURES. 


As BETWEEN MORTGAGEE AND MORTGAGOR. In determining whether an 
improvement upon land is a fixture, neither the intention of the 
person who put it there ultimately to remove it, nor the manner in 
which it is placed upon the land is a controlling fact; a good deal 
depends upon the object of its erection and the use for which it was 
designed. As between mortgagee and mortgagor a frame building 
erected by the side of a mill for use as an office in connection with 
the mill, is part of the realty, although erected after the mortgage 
was given, intended to be temporary only and to be ultimately re- 
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moved, and not attached to the mill, nor fixed to the pons but 
resting upon wooden blocks sitting upon the surface of the earth, 
State Savings Bank v, Kercheval et al., 682. 


FOREIGN JUDGMENT. 


See JupGMent, 8, 


FORGERY. 


PASSING FORGED DRAFT. An indictment which charges the defend- 
ant with falsely, &c., selling, exchanging and delivering as true a 
forged draft, knowing the same te be forged, and with intent to 
defraud, is good under a statute which prohibits the passing, utter- 
ing and publishing of forged paper. The State v. Watson, 115. 


SUFFICIENCY OF INDICTMENT FOR FORGERY: DEED. An indictment for 
forging a deed need not state that the instrument, if genuine, would 
have conveyed the land; it is sufficient to say that it purported to 
convey it. Nor need it charge that the deed was executed or 
acknowledged. The word deed of itself imports a complete instru- 
ment. The State v. Fisher, 437. 


PLEADING: EVIDENCE. The statute (Wag. Stat. 1091, 2 28) dispenses 
with the common law rule, which required that an indictment for 
forgery should set out the indictment alleged to be forged in haee 
verba; but it is still necessary that it shall be described accurately; 


and very slight accuracies will be tatal.. An indictment de- 
scribed an instrument alleged to be torged, as a note for sixty dol- 
lars, signed with the name of James C. Orr. The instrument offered 
in evidence was a note tor sixty dollars. bearing interest at ten per 
cent. from date, and signed by J C. Orr; Held, a fatal variance, 
both as to the name of the supposed maker and the liability which 
the instrument purported to create. The State v. Fay, 490. 


FRAUD 
Sez CounTerciarm. 
EVIDENCE, 9. 
-J UDGMENT, 3. 
JupricraL Satz, 2. 
PLEADING, 1. 


REcIssIon, 4. 


GAMING DEVICE. 


STATUTE CONSTRUED. The statute (Wag. Stat. 503, 2224-27) author 
izing the seizure and destruction upon summarv process of “any 
prohibited gaming table or gaming device kept or used within the 
county,” does not warrant the destruction of such :property, unles¢ 
it is kept or used for gaming purposes. McCoy v. Zane. 
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GRAND JURY 


See Preapine Crimrnat, 5, 8, 9. 


GRANT, BARGAIN AND SELL. 


See VEnpor’s Lien, 1, 2, 3. 


GRATUITOUS SERVICES, 


See Conrracr 1, 2. 


HOMESTEAD. 


DowER: EstopPEL. A widow entitled to a homestead estate in land 
of her deceased husband is not precluded from claiming it by the 
fact that, that dower has already been assigned to her out of the 
same land, and that she accepted the assignment without then pre- 
ferring her claim of homestead. Gragg v. Gragg. 343. 


HOTCHPOT. 


PARENT AND CHILD: ADVANCEMENT. A voluntary conveyance of land 
by a parent to a child is, prima facie, an advancement, and, if the 
child come in for a distributive share of the estate of the parent, 
such advancement should be brought into hotchpot; but, by bring- 
ing into hotchpot, under our statute, it is not meant that the prop- 
erty, given by way of advancement should, in kind or specie, be 
thrown in with the property which has descended from the parent, 
but that it should be estimated and charged against such child ac- 
cording to its value at the time the advancement was made without 


interest. Ray v. Loper, 470. 


HUSBAND AND WIFE. 


MARRIED WOMAN: SEPARATE ESTATE: JUDGMENT: PRACTICE. In an 
action against a married woman and her trustee, to enforce a demand 
against her separate estate, no relief being asked against her hus- 
band, the decree should go against the wife and trustee only, though 
the husbard is made a eotelintont in obedience to the statute. 
Staley v. Ivory et al. 74. 


Estate In Lanpb. Both at common law and under the statute (Gen, 
Stat. 1865 p. 443 212) husband and wife, to whom a devise is made, 
take as joint tenants, and not as tenants in common; and when a 
devise is made to husband and wife and other persons, the husband 
and wife together represent a single unit or integer of legal identity, 
and-together take a share equal to the share of each of the others. 
Hall v. Stephens, 670. 


HusBAND AND WIFE’S JOINT ESTATE: EXECUTION. The interest vested 
in the husband by such a devise is vendible on execution against 
him ; but the purchaser buys subject to the wife’s right, in case she 
survives her husband, to take the entire estate. Jd. 
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STATUTE cConstRUED. The foregoing conclusion is not affected by 

the statute (Wag. Stat. p. 935 2 14), the only purpose of which is to 

Se a sale under execution against the husband when the wife 
olds the fee in her own right. Id. 


See Practice, Crvit, 4. 
Venpor’s Liev, }, 2, 3. 


Wirness, 2, 3. 


INDICTMENT. 


Sree PLEADING CRIMINAL. 


INFANCY. 


Coyriict or taws. An order of a court of another State made in con- 
formity toa statute of that State, and purporting to relieve an 
infant residing in that State from the disability of non-age, can have 
- — in Missouri. State to the use of Gilbreath v. Bunce et 


INJUNCTION. 


APPEAL: FINAL JUDGMENT. No appeal lies from an order dissolving 
a temporary injunction and awarding damages and costs. Johnson 
et al. v. Board of Education, 47 


WHEN THE PROPER REMEDY TO PREVENT TRESSPASSES. Under the 
statute (Wag. Stat. 1032 2 24) in order to obtain an injunction, it is 
not necessary to show that a threatened injury is irreparable. It is 
sufficient if there isno adequate remedy by actign for damages. 
Hence, a trespasser engaged in removing a building, which is neces- 
sary to the convenient use of another building, will be restrained 
from the prosecution of his purpose, at the suit of one having an in- 
terest in the property, although the trespasser be a person of un- 
doubted solvency. Such a trespass may produce inconveniences 
and perplexities for which a jury could not, under the rules of law, 
give full compensation. State Savings Bank v. Kercheval, 682. 


INSTRUCTIONS. 


Instructions should not be given upon an issue in relation to 
= there is no evidence before the jury. Cockrell v. Proctor 
et al. 41. 


Instructions are properly refused, which amount to acomment on 
the evidence or a repetition of others already given. The State ». 
Hill, 84. 


PRACTICE, CRIMINAL. It isthe duty of the court in the trial of a 
criminal case to give proper instructions defining each crime of 
which under the indictment the accused can be convicted, and of 
which there is evidence in the case. The State v. Branstetier, 149. 
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InsTRUCTIONS upon a state of facts, which is shown by the concur- 
ring testimony of all the witnesses not to have existed, are properly 
refused. McCoy v. Farmer, 244. 


INstTRUCTIONS, which are mere rn of those which have al- 
ready been given are properly refused. The State v. Evans, 574. 


CRIMINAL PRACTICE. When an indictment charges one offense and 
does not allege the facts necessary to constitute another, it is error 
for the court to give the jury instructions, which will authorize a 
conviction of the latter, even though the evidence may tend to show 
defendant to be guilty of the offense. The State v. Arter, 653. 


Ste Common Carrier, l, 
Crim1nat Law, L 
DamaGes, ©, 

Jury, 1. 
MansLavuenter, 1 
Murper, 3, 4. 
NEGLIGENCE, 8, 


Practice, Civm, 2. 


INSURANCE, 


PREMIUM NOTE: FAILURE TO PAY INSTALLMENT! SUSPENSION OF RISK; 
POLICY TO RE-ATTACH ON PAYMENT: WHAT THE INSURER MAY RECOVER: 
PAID-UP PoLicy. Where the charter of an insurance company pro- 
vides that the whole of a premium note payable in installments 
shall become due upon failure to pay any ‘installment for thirty 
days after notice given to the maker of the default and the penalties 
incurred under the charter by reason thereof; and by the charter 
and a policy issued thereunder, such failure does not absolutely 
avoid the policy, but suspends it so that the company is not liable 
for a loss occurring during the continuance of such default, but 
upon the payment of the note (whether voluntary or enforced) the 
policy revives and re-attaches; in such case the company may re- 
cover the full amount of the note, and not merely such part as would 
bear the same proportion to the full amount as that portion of the 
period of the risk prior to the notice of default bears to the entire 
period covered by-the policy. Upon payment of the full amount 
the insured becomes the owner of a paid up policy for the remain- 
der of the original term. American Insurance Co. v. Klink, 79. 


INTEREST. 


Sre Promissory Nore, 2, 3. 4 


JEOFAILS. 


DEFECTIVE PLEADING NOT CURED BY VERDICT, WHEN. Defective aver- 
ment in the-petition of matter essential to be proved in order to 
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authorize a verdict for plaintiff will not be cured by verdict, either 
at comman law or under the statute of jeofails (Wag. Stat. 1036 
19, 20), when it appears by a bill of exceptions that the evidence 
offered at the trial did not tend to supply the defect. International 
Bank of St. Louis v. Franklin County, 105. 


2. Case apsupGep. Where the petition in a suit upon a county war- 
rant stated the drawing of the warrant in favor of a person other 
than plaintiff, its delivery, that subsequently for a valuable consid- 
eration plaintiff became the holder and owner, and presented it to 
the county treasurer for payment, which was refused, but interest 
was paid thereon, and that the warrant was due plaintiff and un- 
paid, but failed to aver assignment to plaintiff in the form prescribed 
by statute, such assignment will. not be presumed in support of a 
verdict and judgment for plaintiff, if the bill of exceptions shows 
that none such was made. Id. 


Sree Corporation, 6, 


PLeapvineG, 2, 3, 
s 


JEOPARDY, 


DISCHARGE OF JURY FOR FAILURE TO AGREE: CRIMINAL PRACTICE. The 
discharge, by the Court, without defendant’s consent, of a jury to 
whom a criminal case has been submitted, and who have failed to 
agree on a verdict, does not operate an acquittal or entitle him to a 
discharge. He has not been put in agers within the meaning of 


the constitution, so as to bar a second trial for the same offense. 


The State v. Copeland, 497. 


JUDGMENT. 


1. PRopATE COURT JUDGMENT: MUTUAL CLAIMS: EFFECT OF ALLOWANCE, 
Where there are mutual items of indebtedness between an indiyid- 
ual and an estate, a judgment by the county court, allowing the 
claim of the former against the latter, is not of itself conclusive evi- 
dence, that his indebtedness to the estate was adjudicated and de- 
ducted in making the allowance. Sweet, Admr. v. Maupin, 65. 


OrrseT: PAROL EVIDENCE. When such a judgment is offered in 
bar to an action by the administrator to collect the indebtedness due 
the estate, if it bears evident marks of alteration, parol evidence is ad- 
missible to show that it was made not as an absolute judgment, but 
only as an ascertainment of the emount due from the estate, to be 
used by way of offset against defendant’s indebtedness to the 
estate. Id. 


. 


FRAUDULENT ALTERATION: PAROL EVIDENCE. In such case parol 
evidence is also admissible to show that the alteration is fraudulent: 
but it should be very clear and forcible. Jd. 





COUNTY SFAT, DESTRUCTION OF : JUDGMENT RENDERED AT TEMPORARY 
seAT. If it appears by the record of a judgment that the court, 
which pronounced it, had jurisdiction of the person of the defend- 
ant, and of the subject matter of the suit, such jrdgment will not 
in a collateral proceeding, be held void upon proof being made that 
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it was rendered at a place other than. the established seat of justice 
of the county, when it is shown that all the houses at the latter 
place had, before the rendition of the judgment, been destroyed by 
fire, and that the county court had accepted, as a temporary seat of 
justice, the place at which the judgment was rendered. Herndon et 
al. + Hawkins et al. 265. 


PARTITION, WHAT IS NOT A FINAL JUDGMENT IN. Where the judg- 
ment is, that partition may be made between the parties, and that, 
for purposes of partition, sale be made of the premises, such a judg- 

ment is not final. Parkinson v, Caplinger, 290. . 


FINAL JUDGMENT APPZAL:! MOTION FOR NEW TRIAL: IRREGULAR EX- 
ecuTion. An order of the circuit court adjudging an execution to 
be void for irregularity, and directing the sheriff to pay to the de- 
fendant in the execution, the money made by the sale of his prop- 
erty under it, isa final judgment, from which an appeal will lie; 
and no motion fora new trial need be made in order to secure a 
review of the judgment in the appellate court. Slagel, Admr. v. 
Murdock. 


ENTRY NUNC PRO TUNC. A judgment entry made in pursuance of 
a stipulation of counsel more than ten years after the verdict, will 
not be treated as an entry nunc pro tunc as of the date of the verdict, 
when it does not purport on its face to besuch. Barlow v. Steel, 611. 


ForEIGN JUDGMENT: JURISDICTION. It is competent for the defend- 
ant to show in a suit upon a judgment from another state, that the 
court which gave the judgment had acquired no jurisdiction over 
him, and, for the plaintiff to show actual service of process on the 
defendant, or that defendant had authorized the entry of his ap- 
pearance. dd, 


Sre Cotiector’s SETTLEMENT, 


EviIpENceE, 3. 
Hvspanp AND Wire,1L 
InsuncTIoN, 1. 


Prosate Court, 1, 2, 3. 
% , 


JUDICIAL SALE. 


SHERIFF INTERESTED. A purchase by a corporation at execution 
sale is not void because the sheriff conducting the sale is at the time 
a stockholder in the corporation. Hardwick v. Jones et al. 54. 


Fravup. It isno fraud on the part of the holder of several judg- 


ments to sell under a junior judgment, notifying bidders of the lien 
of those which are older. Id. 


See Venpition1 Exponas, 2. 


Warranty, 3. 
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JURISDICTION. 


POLICE POWER: SUMMARY PROCESS: JURISDICTION MUST APPEAR. A 
Judge’s warrant for the destruction of property issued under a stat- 
ute, which permits condemnation without affording the owner an 
opportunity for a hearing or trial, must show upon its face the ez- 
= all the facts requisite to authorize its issue. McCoy », 
Zane, 11. 


ADMINISTRATOR'S DEED. It is not essential to the validity of an ad- 
ministrator’s deed, that the record of the court from which he de- 
rived his appointment, shall show affirmatively the existence of all 
the facts necessary to authorize the appointment Johnson et al. ¢, 
Beazley, 250. 


See Prosate Court, L 


JURY. 


INSTRUCTION: JURY THE JUDGES oF EVIDENCE. If the petition states 
a cause of action, and there is any evidence offered in support of 
the allegations made in it, and controverted by the answer, the 
trial court commits no error in refusing to take the case from the 
jury by instructions. Stoddard v. St. Louis, K. C. & N. Ry Co., 


See Practice, Criminal, 4. 
VERDICT, 1. 


Witness, 1, 


JURY TRIAL. 


Tue Supreme Court will not reverse a judgment for refusal of the lower 
court to allow a trial by jury, unless the record shows that such 
refusal was made a ground of a motion for a new trial, and the mo- 
tion is preserved in the bill of exceptions, nor unless it appears that 
the appellant may have been prejudiced by such refusal. Ward. 
Quinlivin, 453. 


JUSTICE’S COURT. 


A case in which plaintiff’s statement of his cause of action, filed in 
the justice’s court, Held, insufficient. Swartz v. Nicholson, 508. 





wEE REPLEVIN, 2. 


LACHES. 


ABSENCE IN CONFEDERATE STATES DURING THE WAR. Failure to sue 
until August, 1866, for specific performance of a contract to convey 
land, which matured in June, 1861, will not be deemed laches on 
the part of the plaintiff, when it appears that at the latter date he 
was driven by threats of assassination from his home in a section of 
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the State then disturbed by war, and was aw to take refuge 
and reside within the Confederate States until the war was over. 
Melton v. Smith, 315 


If one of several joint obligors in a title bond for land, becomes 
unable to convey according to the contract, failure on the part of 
the obligee, during the continuance of such disability, to assert his 
rights, will not be imputed to him as laches. Jd. 


See Equiry, 3. 
LANDLORD AND TENANT, 


LANDLORD AND TENANT ACT: ATTACHMENT. GENERAL AND SPECIAL 
JUDGMENT: NUNC PRO TUNC ENTRY: FORTHCOMING BOND. Where, in 
an attachment suit under the Landlord and Tenant Act, the writ of 
attachment was levied upon the crop grown by the tenant on the 
leased premises, during the year for which accrued the rent for 
which the suit was brought, and the writ of summons was person- 
ally served upon the defendant, and, thereafter, a general judgment, 
was regularly rendered in favor of the plaintiff and against the 
defendant ; Held, That this was a proper judgment, and, as there 
was no entry of record, nor anything in the nature of the proceed- 
ing to indicate that it was not the very judgment the court rendered, 
the entry, at the next term, of a judgment nunc pro tune, specially, 
against the property attached, as well as generally, against the 
defendant, who was not then in court, was a nullity; and that an 
execution issued thereon was also a nullity ; yet as, before the entry 
of the nunc pro tunc judgment, an execution had _ been issued on the 
original judgment and duly returned by the sheriff not satistied, 
and the original judgment was not vacated by the nunc pro tunc 
entry, this was sufficient to warrant proceedings on the forthcom- 
ing bond. Hubbard v. Henning’s Ex’r. 647. 

ATTCHMENT OF PROPERTY SUBJECT TO LIEN. Although the provis- 
ion for an attachment in favor of the landlord, in the Landlord and 
Tenant Act, was not enacted for the purpose of enforcing the lien 
upon the crop grown upon the demised premises, in any year, for 
the rent accuring for such year, as given by said act, yet a writ of 
attachment, properly sued out under the 26th section of said act, 
may be levied upon a crop subject to such alien. The case of Price 
v. Rotzell, administratrix, 56 Mo. 500 explained. Id. 


LANDS AND LAND TITLES. 


LAND, CONFLICTING CLAIMS TO. A person claiming title to land does 
not forfeit his right by attempting to buy ina conflicting claim. 
Hardwick v. Jones, 54. 


See Estopret, 1. 


HusBanb AND wire, 1, 2, 3. 


LARCENY 


See Liset, 1. 





1, 
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LIBEL, 


CHARGE OF GRAND LARCENY. To publish of one, that he had dis. 
graced the office he had filled, that he had been accused of stealing 
a horse, that he had sued the persons so accusing him, and that a 
jury had found for the defendants, obviously imputes the crime of 
grand larceny to the person of whom the publication is made. 
Johnson v. St. Louis Dispatch Co., 539. 


REPETITION OF CHARGE MADE BY ANOTHER. When one hears another 
make a charge which he ——_ he will not be exempt from lia- 
bility, unless at the time of repeating the words, he affords the 

rson of whom the charge is made a cause of action against the 


original author. Id. 


PvuBLISHING CorPORATION, A publishing corporation is liable for 
publishing a libel. Id. 


LIEN. 
See Mrcuanic’s Lien, 


Unitep States Succession Tax, 


Venpor’s LIEN. 


LIMITATIONS, 


PROMISSORY NOTE: DAYS OF GRACE. The statute of limitations does 
not begin to run against a promissory note until three days after 
the date, when, by its terms, it is due. McCoy v. Farmer, 244. 


ROADS : NON-USER BY THE PUBLIC: ADVERSE POSSESSION BY AN OBSTRUC- 
TOR: CRIMINAL LAW. The non-user, for a period of ten years, of a 
road which the public has acquired a right to use as a state road by 
virtue of legal proceedings had under an act of the legislature, does 
not amount to an abandonment of the easement, so as to authorize 
the owner of the fee to inclose it; nor does the fact that he has fora 
like period maintained a fence across it entitle him to the possession 
of the roadway. Notwithstanding such non-user or indiana for 
that period, he is liable to a criminal prosecution for obstructing the 
highway, if he maintains or continues to maintain a fence across the 


road. The State v. Culver, 607. 


MANDAMUS. 


In mandamus no relief will be granted but that especially prayed 
by the petitioner. State ex rel. v. Holladay, State Auditor, 76. 


MANDAMUS: MINISTERIAL OFFICER. Before issuing a writ of man- 
damus to a ministerial officer, the court must ascertain what is his 
specific legal duty in the premises. The State ex rel. Metcalf v. 


Garesohe et al., 480. 


Return. It is not required that the return to a writ of mandamus 
be sworn to; and where respondent is represented by respectable 





INDEX. 735 


attorneys of the court, who have filed a return for him, the court 
can not, on the mere suggestion of the relator, say that the return 
so filed is not the return of the respondent. State ex rel. Wittenbrock 
v. Wickham, 634. 


REFUSAL OF A JUDGE TO SIGN BILL OF EXCEPTIONS. The judge of a 
trial court cannot be compelled by a writ of mandamus to sign a 
bill of exceptions which he alleges to be untrue, and the relator 
alleges to be true,"when nothing appears to show which is in the 
right; the statute prescribes the remedy to be pursued by the rela- 
tor in such a case. ‘ 


Roaps. Section 25, 1223 Wag. Stat. invests the county court with a 
judicial discretion to determine whether or not a proposed road will 
be of sufficient public utility to justify the payment by the county 
of the damages assessed by a jury. It also permits the petitioners 
of the road to pay the damages themselves, and in case they do, 
makes it the duty of the county court to open the road; Held, that 
a writ of mandamus will not lie to compel the court to open a road 
at the expense of the county, nor to open it at the expense of the 
petitioners, unless they have voluntarily paid the damages. Strahan 
v. County Couri of Audrain County. 644. 


See Exection, 2. 


MANSLAUGHTER. 


MURDER: EXCUSABLE HOMICIDE: INSTRUCTIONS. When, upon a trial 


for murder, there is evidence given tending to show that deceased 
used a personal violence toward the accused, the court should by 
proper instructions define the crime of manslaughter as well as 
murder and excusable homicide, though the defense fails to ask 
such instructions. The State v. Branstetter, 149. 


MANSLAUGHTER IN THE SECOND DEGREE. Where there was an alter- 
cation between defendant and deceased, and in a heat of passion, 
defendant struck deceased a blow on the head witha stick, which 
resulted in the death of deceased ; Held, that the trial court commit- 
ted error in refusing to instruct the jury as to manslaughter in the 
second degree, when asked to do so by defendant. The State v. 
Gassert, 352. 


MARRIED WOMAN, 


See HussBanD AND WIFE, 


MASTER AND SERVANT. 


RAILROAD: MACHINERY: NEGLIGENCE: FELLOW SERVANT: PERSONAL 
inJurY. A railroad company is liable to a brakeman for injuries 
received in the performance of his duties, through the negligence of 
the company’s inspector of machinery in failing to discover and 
remedy defects in a brake. The inspector represents the company, 
and is not a fellow servant of the brakeman. Long v. Pacific R. R., 225, 


M2ASURE OF DAMAGES: CONTRACT OF HIRING: INSTRUCTION: In an 
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action by a servant against his master for wrongful discharge 
brought before the expiration of the term, the general rule is that 
the measure of damages cannot exceed the contract price; but 
where the verdict was for a sum far below the contract price for 
the remainder of the term, and less than the testimony showed the 
plaintiff was entitled to recover; Held, that the defendant was not 
prejudiced by an instruction, naming, as the limit of damages, an 
amount exceeding what would have been due to the plaintiff at the 
end of the term, at the contract price, if the tontract had not been 
broken. Lambert v. Hartshorne, 549. 

De MINIMIS NON CURAT LEX. Though it did not appear to the court 
the expense incurred by plaintiff in moving to the place where he 
had engaged to labor was a proper item of damages, nor that the 
expense incurred in returning to his former residence could be 
proved, not having been alleged as special damages, yet, as these 
sums were inconsiderable and appeared not to have been taken into 
account by the jury in determining the amount of their verdict; 
Held, that the judgment would not be reversed for error committed 
in admitting testimony as to the amount of these expenses. Jd, 


See NEGLIGENCE, 7, 


MAXIMS, 


Sree De MINIMIs. 


OMNIA PRAESUMUNTUR RITE, 


MECHANICS’ LIEN, 


MECHANICS’ LIEN AGAINST BUILDING ALONE. A mechanics’ lien may 
be enforced against a building alone, although the owner of the 
building is also the owner in fee of the land on which it is erected. 
A judgment against “the following described real estate, to wit: 
The Nelson House building, situated on lots 27 and 30, etc.,”’ is effect- 
ual to enforce a mechanics’ lien against the building. Kansas City 
Hotel Co. v. Sauer, 279. 


MATERIAL MAN’s LIEN. Under the mechanic’s lien law, a material 
man is not entitled to alien for lumber furnished to a sub-contrac- 
tor to be used in the construction of a building, unless it was actu- 
ally so used. Schulenberg v. Prairie Home Institute et al., 295. 


MATERIALS FURNISHED SEVERAL BUILDINGS: DESCRIPTION OF PROP- 
ERTY TO BE CHARGED. A claim for a mechanic’s lien for materials 
furnished towards the construction of two buildings, described them 
as “situated on that part of North LaGrange * * * knownas 
blocks 3 and 4, owned by” defendant. One of the buildings was 
erected on block 3, and the other on several of the lots which con- 
stituted block 4, and the blocks were separated by a street; Held 
that the claim was bad for uncertainty—1st, because it failed to show 
what materials went into each building ; 2d, because it failed to show 
on which block or lots the buildings were respectively situated; 
and this conclusion is not altered by the fact that the two buildings 
together constituted one establishment for manufacturing purposes. 
Lemly et al. v. La Grange Iron and Steel Co., 545. 
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4. OWNER MAY APPEAL FROM JUDGMENT AGAINST HIS PROPERTY. An 
owner, who has been made party to a mechanic’s lien case, is en- 
titled to appeal from a judgment in favor of a sub-contractor sub- 
jecting his premises to the lien. Hilliker et al. v. Francisco et al., 598. 


5. Account. When it appears that the owner was apprised of the 
terms of the contract between the principal and the sub-contractor, 
an account filed by the latter for “ Junction City stone furnished for 
First National Bank building, as per contract, and labor setting 
same $7,790” will be held a sufficiently specific statement of his 
claim for a mechanic’s claim. Id. 


6. MEASURE OF SUB-CONTRACTOR’S RIGHT OF RECOVERY. If there is no 
evidence to show that the materials furnished by a sub-contractor 
are worth less than the price agreed on between him and the prin- 
cipal contractor, he is entitled to a lien for this agreed price regard- 

eless of the price that may have been fixed by the contract between 
the owner and the principal contractor. Jd 


MORTGAGES. 
Ser Esyecrment, 1. 
FIXTURES. 


ScHoo :s, 4. 


MUNICIPAL BONDS, 


Sree County Bonps, 


MUNICIPAL CORPORATION. 


1. LIABILITY OF MUNICIPAL CORPORATION FOR TORTS: TREBLE DAMAGES: 
STATUTE OF TRESPASSES. A municipal corporation is liable for an act 
done by its agents, which is in its nature lawful and authorized, but 
is done at an unlawful place or in an unlawful manner, but not for 
an act which is in its nature unlawful or prohibited. For an act of 
the former class it is liable only in single damages; the treble dam- 
ages allowed by the statute concerning trespasses (Wag. Stat., p. 
1354) can not be recovered. Hunt v. The City of Boonville, 620. 


SPECIAL TAX BILL. Where a city charter provides that whenever 
the mayor and city council shall order side-walks, &c., within the 
limits of the city, the cost of the same shall be paid by the owners 
of the property in the vicinity, as may be further provided by ordi- 
nance; and that whenever such work shall have been fully com- 
pleted under the authority of ordinance, the city engineer shall 
compute the cost thereof and assess it as a special tax against the 
adjoining property fronting upon the work done, and each lot of 
— shall be charged in proportion to the fronting thereof, &c. ; 

eld, that in a suit upon a special tax bill for paving a side-walk in 
front of defendant’s lot in said city, a petition, which does not 
allege that the work out of which the tax bill originated, was done 
by virture of an ordinance passed by the mayor and city council, 
and the city engineer, in computing the cost of the work, only 
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charged defendant’s lot in proportion to the frontage thereof, is de- 
fective in not containing these allegations, both of which are mate- 
rial, and that a demurrer to the petition because of the want of 
either of these allegations was properly sustained. Irvin v. Devors, 
625. 


MURDEI 


Accompiice. The mere mental approval by a bystander of a mur- 
der committed in his presence, does not make him an accomplice 
in the murder. The State v. Cox, 29. 


MURDER IN THE SECOND DEGREE. From the simple act of killing the 
law presumes murder in the second degree. It is equally well 
settled that an intention to kill, is one of the elements of murder 
in the second degree, and that one can not be convicted of that 
offense unless he intentionally committed the homicide. The State 
v. Gassert, 352. 


Instructions. On appeal from a conviction of murder, in the 
second degree, the Supreme Court will not inquire whether in- 
structions were given to the jury by the trial court, on the subject of 
murder in the first degree, are correct. T'he State v. Fritlerer, 422. 


MvuRDER IN THE FIRST DEGREE: INSTRUCTIONS. An instruction which 
authorizes a jury to find a verdict of murder in the first degree 
without finding the act of killing to have been done with delibera- 
tion or premeditation is erroneous; and the error is not cured by 
another instruction which correctly defines the offense.” The State 
v. Dearing, 530. 


PRESUMPTION FROM KILLING. Held, That an instruction that, “if 
defendant killed deceased by shooting him with a pistol, the law 
resumes it is murder, in the absence of proof to the céntrary,” is 
iterally correct; and that, although the presumption under our 
statute from such a killing is that of murder in the second degree; 
yet itisa mee oe of murder nevertheless, and that the jury 
could not have mistaken the import of such an instruction, when 
considered in connection with other instructions that were given, 
clearly defining murder in the first degree, and pointing out the 
distinction between it and murder in the first degree. The Slate v. 
Evans, 574. 


MURDER IN THE FIRST DEGREE: MURDER IN THE SECOND DRGREE. In 
order to establish the crime of murder in the first degree, the delib- 
erate purpose to take life or to do some great bodily harm must 
exist, and this must be shown by the evidence, and by the evidence 
alone; but murder in the second degree may be shown by the kill- 
ing alone in the absence of any extenuating evidence reducing the 
offense to some grade of manslaughter, or showing that it was a 
killing by accident or misfortune or in justifiable self-defense. Id. 


THREATS TO KILL. Threats to kill will not justify the person whose 
life is threatened, in shooting the person making the threats, unless 
it appear from the evidence that, at the time of the shooting, the 
person who had made the threats, was making some effort to carry 
them out. Such threats, however, when recent and communicated 
to the knowledge of the person threatened, and causing him to 
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fear that an attack is about to be made upon him with intent to 
take his life or to do him some great bodily harm, will justifiy him 
in acting more promptly and upon less demonstrations of hostility 
than he would if such fears had not been so aroused; and even to 
the extent of taking life, if from the nature of the threats and the 
character of him who makes them, together with his appearance, 
conduct and demonstrations at the time, the person threatened has 
reasonable cause to believe that such attack with such intent is about 
to be made, although the object of the person so threatening is only 
frighten him, and there is no real danger. Td. 
e 


Sree Evivence, 1. 
MANSLAUGHTER, 1. ' 


PLEAD IG, CRIMINAL, 2, 3, 4. 


NEGLIGENCE. 


Neeuicence. The fact that defendant has been guilty of negligence, 
followed by an accident, does not make him liable for the resulting 
injury, unless that was occasioned by the negligence. Harlan v. St, 
L., K.& N. Ry Co., 22. 


CoNTRIBUTORY NEGLIGENCE. Notwithstanding the injured party 
may have been guilty of contributory negligence, a railroad company 
is still liable for the injury if it could have been prevented by the 
exercise of reasonable care on the part of the company after discov- 
ery of the danger in which the injured party stood, or if the com- 
pany failed to discover the danger through its own recklessness or 
carelessness, when the exercise of ordinary care would have dis- 
covered it and averted the calamity. Id. 


When the undisputed evidence showed that the negli- 
gence of the deceased contributed directly to produce his death, and 
that it was not possible after he placed himself in danger to prevent 
the accident, the railroad company is not liable. Id, 





The acts of the deceased amounted to negligence per se in 
in this case. Id. 





NUISANCE: RAILROAD. Where a railroad track is built in a public 
street, the escape of soot, smoke and smells from the locomotive, the 
obstructions of the street with cars, and the jarring of earth and 
neighboring buildings by passing trains, to the inconvenience, dis- 
comfort and danger of adjoining proprietors, do not, in law, consti- 
tute a nuisance ; if the charter of the company authorizes the laying 
of the track, unless the road is negligently or unskillfully built or 
operated. Randle v. Pacific Railroad. 325. 


THE BURDEN OF PROOF of such negligence or want of skill is upon 
the party complaining. Jd. 


RAILROAD: MASTER AND SERVANT: VICE-PRINCIPAL: CONTRIBUTORY 
NEGLIGENCE. The petition stated, in substance, that plaintiff, a yard- 
man in the employ of defendant, a railroad company, without fault 
on his own part, received an injury while engaged in the perform- 
ance of his duty in uncoupling a train of cars; that defendant failed 
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to furnish a sufficient force of men for the work; that at the switch- 
ing place where plaintiff was injured, defendant had provided a frog 
of an unnecessarily dangerous construction, in which plaintiff's foot 
was caught, so that he could not extricate it before he was run over 
by the locomotive; that the yard master and the engineer, who were 
working with plaintiff, were unskilled and incompetent, as defend- 
ant well knew, but plaintiff did not know, and that the engineer 
moved the train carelessly, by reason of all of which the plaintiff 
was injured. -Plaintiff’s evidence offered at the trial, tended to prove 
that it required the services of four pc sons, including plaintiff 
and deféndant’s yard-master to uncouple and switch a train with ° 
safety and dispatch; that an hour before the plaintiff received the 
injury, the yard-master, whose duty it was to employ and discharge 
hands, was notified that one of the regular hands was sick and 
unable to work, but provided no substitute for him; that it became 
necessary to make up a train, and for this purpose to uncouple and 
switch cars; that in the absence of the yard-master, plaintiff and 
one other man undertook to do the work, in the course of which it 
became necessary that plaintiff should go between the car and ten- 
der, and while so engaged his foot was caught in the frog and forced 
into it by the break beam of the tender; that the frog was an 
unusually dangerous one, and the break beam was unusually low 
and unsafe; that the engineer had been drinking that morning ; that 
he was given to drunkenness and defendant knew it ; that he backed 
the train recklessly and without waiting for a signal from plaintiff, 
and that defendant had to do the work of the absent man in addi- 
tion to hisown. The evidence also tended to show that plaintiff 
knew the dangerous character of the frog, the lowness of the brake 
beam, and that an insufficient force was engaged in making up the 
train; Held 1st, That the court committed no error in refusing to in- 
struct the jury that upon the pleadings and proofs the plaintiff could 
not recover; 2d, That the neglect of the yard-master to provide a 
substitute for the absent man, was the negligence cf the company ; 
3rd, That though plaintiff knew that defendant’s break beam and 
frog were dangerous and the force of hands was insufficient, yet it 
was for the jury, under proper instructions, to say whether they 
were so glaringly defective and insufficient, that a man of common 
prudence or sense would not have undertaken the work, in which 
case plaintiff would have been guilty of contributory negligence, or 
whether he could, under the circumstances reasonably suppose that 
by the use of great caution and skill he could do the work with 
safety. Stoddard v. St. Louis, K. C. & N. R’y Co., 514. 





PERSONAL INJURIES TO CHILD: CONTRIBUTORY NEGLIGZINCE OF PARENTS! 
mnstruction. An instruction to the jury to find for plaintiffs, if they 
“ believe from the evidence that plaintiffs negligently permitted their 
son to wander from his home and to go upon the turn table of de- 
fendant, and that the son was killed by said turn-table, and that he 
was so young and inexperienced as not to possess sufficient judg- 
ment to warn him of the danger of the place or character of the 
machinery, and that he was killed by negligence and carelessness of 
defendant in not properly guarding and protecting said turn-table 
and keeping children from playing on the same” was held to be 
clearly erroneous; but it was also held, that, because of said instruc- 
tion, the court would not reverse the judgment where it appeared 
that there was no evidence whatever that plaintiffs ever assented to 
or approved of their child going on the turn-table ; but on the con- 
~_ = prohibited his so doing. Koons v. St. Lowis & I. M. R. R. 
” . 
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9, CUSTOM OF OTHER RAILROADS. The custom of other railroads, as to 
keeping their turn-tables locked, is immaterial upon the issue, 
whether or not the defendant railroad was guilty of negligence in 
not doing so. 


See Common Carrier, 1, 2. 


RaiLroaD, 1, 4, 5. 


NEGLIGENTLY COMPOUNDING MEDICAL PRESCRIPTION, 


Sree CRIMINAL Law. 


NEW TRIAL, MOTION FOR. 


PRACTICE IN SUPREME COURT: BILL OF Exceptions. The Supreme 
court will not examine into the merits of a case where no motion 
for a new trial is incorporated in the bill of exceptions, though the 
bill shows that such a motion was made and was overruled. 
Rotchford v. Creamer, 48. 


NEWLY DISCOVERED EVIDENCE. A motion for a new trial, on the 
ground of newly discovered evidence, should disclose its character, 
name the witnesses and show that it is important. Davis v. Peveler 
et al., 189. 


NEWLY DISCOVERED EVIDENCE. A motion for a new trial in crimina 
cases, on the ground of newly discovered evidence, should be sup- 
ported by affidavit, and should show what the evdience is, that it is 
material, and what efforts have been made to discover it in time. 
The State v. Fritterer, 422. 


BILL or Exceptions. A motion for a new trial, not incorporated in 
the bill of exceptions, though contained in the transcript, cannot be 
noticed by the Supreme Court. Stevenson v. Saline County et al., 425. 


Morion FOR NEW TRIAL. The Supreme Court will notice no errors 
not appearing in the record proper, unless the motion for a new trial 
is incorporated in the bill of exceptions. Mere reference in the bill 
to a prior page of the transcript, where it is set out in full, will not 
answer. Collins et al. v. Barding, 496. 


See Brut or Exceptions, 


Practice iN SuPREME Court, 4, 9, 


NOTICE. 


See Deep, 3, 4. 


NUISANCE. 


1, RAILROAD: NEGLIGENCE. Where a railroad track is built ina pub- 
lic street, the escape of soot, smoke and smells from the locomotives, 
the obstruction of the street with cars, and the jarring of the 
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earth and neighboring buildings by passing trains, to the inconven- 
ience, discomfort and danger of adjoining proprietors, do not, in . 
law, constitute a nuisance, if the charter of the company authorizes 
the laying of the track, unless the road is negligently or unskillfully 
built or operated. Randle v. Pacific Railroad, 325. 


NUNC PRO TUNC ENTRY. 


PARTITION : JUDGMENT NUNC PRO TUNC. Where the order approving 
the report of commissioners in partition, although informal, taken 
‘n connection with the report itself, affords sufficient data, there igs 
ao error in the entry, at a subsequent term, of a judgment nunc pro 
tune, ratifying and giving effect to the report. Mead v. Brown, 552, 





Jupement. A judgment entry made in pursuance of a stipulation 
of counsel more than ten years after the verdict, will not be treated 
as an entry nunc pro tunc as of the date of verdict, when it does not 
purport on its face to be such. Barlow v. Steel, 611. 


See LANDLORD AND TENANT, lL. 


OBSTRUCTION OF THE HIGHWAY. 
See Roan, 2. 


OFF-SET. 


SEE JUDGMENT, 2. 


OMNIA PRAESUMUNTUR RITE. 


See Evipence, 8 


PARAMOUNT TITLE. 


See Covenant. 


PARENT AND CHILD, 
Seg ADVANCEMENT, 1, 2. 


NEGLIGENCE, 8. 


PARTIES. 


PARTNERSHIP: INDIVIDUAL conTRACT. A contract running in the name 
of “R. W. H. and J. F. K., of the firm of H. & K.,” though signed 
in the name of the firm, is the contract of the individual members 
and not of the firm, and evidence to prove that a third person was 
also a member of the firm, is inadmissible in a suit on such con- 
tract; and such third person is not a necessary or proper party to 
such suit, Hilliker et al. v. Francisco et al., 59 
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PARTITION, 


PARTITION: WHAT IS NOT A FINAL JUDGMENT IN. Where the judg- 
ment is, that partition be made between the parties, and that, for 
purposes of partition, sale be made of the premises, such a judgment 
is not final. Parkinson et al., v. Caplinger et al., 290. 


: practice. Sec. 9, Chap. 104, p. 967, Wag. Stat., gives ample 
power to the court to set aside such judgment and to admit a third 
person as a party to the suit, upon his application and affidavit of 
interest in the premises. Id. 


e : NEW PARTIES. The trial court commits no error in 
setting aside, at the same term, such a judgment upon the applica- 
tion of a third person, who claims to own the entire interest in the 
premises of which vartition was sought, and in allowing him to be- 
come a party to the suit, where it does not appear that either plain- 
tiffs or defendants were in the actual possession of the land. Jd, 


PARTITION SALE: PURCHASE BY PART OWNER: NO WARRANTY OF TITLE. 
The rule that a sale in partition under a decree of court carries no 
warranty of title, applies as well when one of the part owners is the 
purchaser as when a stranger is the purchaser. The maxim caveat 
emptor, applies in either case; and the purchaser takes the land sub- 
ject to all existing incumbrances. Stephens v. Ells, 456. 


See Nunc Pro Tune Entry, 1. 


PARTNERSHIP. 


INDIVIDUAL CONTRACT: EVIDENCE: PARTIES TO suIT. A contract run- 
ning in the name of “ R. W. H. and J. F. K. of the firm of H. & K.,” 
though signed in the name of the firm, is the contract of the indi- 
vidual members and not of the firm, and evidence to prove that a 
third person was also a member of the firm is inadmissible in a suit 
on such contract ; and such third person is not a neeessary or proper 
party to such suit. Hilliker v. Francisco, 598. 


PARTNERSHIP: ASSETS: INDIVIDUAL DEBTs. A partner has no right 
to appropriate the assets of his firm to the payment of his individ- 


ual debts, nor to the payment of the individual debts of himself 
and his co-partner, unless they are also debts of the firm. Jd. 


€ 


See Dower, 1, 2. 


PAYMENT, 
See Principat AND Surety, 2, 3, 4. 


WARRANTY, 1. 


PERJURY. 


CONFLICTING TESTIMONY ON DIFFERENT TRIALS. A person is guilty 
of perjury, who willfully, corruptly and falsely testifies upon the 
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trial of a case that‘he has not made a ccrtain statement concerning 
a matter material to the case, although the statement was made by 
him as a witness on the trial of another case in which it was imma- 
terial. The State v. Mooney, 494. 


PERJURY, INDICTMENT FOR: GRAND JuRY. An indictment for per- 
jury in taking a false oath before a grand jury, should express di- 
rectly that the defendant appeared and was sworn before the grand 
jury. It is not sufficient that this be stated inferentially or argumen- 
tatively. The State v. Hamilton, 667. 


PERSONAL INJURIES, 


See NEGLIGENCE, 8 


RAILROAD, 4. 


PLEADING. 


DEFECTIVE TITLE: FRAUD: RESCISSION. In an action on a promissory 
note given for the price of land, an answer averring failure of con- 
sideration in consequence of a defect in the title and fraudulent 
representations, is insufficient, if it fails to state in what the defect 
consists, whether a deed has been delivered, and the nature thereof, 
whether the means of information were not equally open to both 
parties, and whether plaintiff agreed to deliver possession, and 
makes no effort to rescind the contract. Staley v. Ivory et. al., 74. 


DEFECTIVE PLEADING NOT CURED BY VERDICT, WHEN: STATUTE OF JEO 
FAILS: BILL OF EXCEPTIONS. Defective averment in the petition of 
matter essential to be proved in order to authorize a verdict for 
plaintiff, will not be cured by verdict, either at common law or un- 
der the statute of jeofails (Wag. Stat. 1836, 22 19, 20,) when it ap- 
pears by a bill of exceptions that the evidence offered at the trial did 
not tend to supply the defect. International Bank of St. Louis v. 
Franklin County, 105. 


Case ADJuDGED. -Where the petition in a suit upon a county war- 
rant stated the drawing of the warrant in favor of a person other 
than plaintiff, its delivery, that subsequently for a valuable consid- 
eration, plaintiff became the holder and owner, and presented it to 
the county treasurer for payment, which ~as refused, but interest 
was paid thereon, and that the warrant was due plaintiff and un- 

aid, but failed to aver assignment to plaintiff in the form prescribed 
statute, such assignment will not be presumed in support of a 
verdict and judgment for plaintiff, if the bill of exceptions shows 
that none such was made. Id. 


ANSWER: ADMissIon. In a suit on an indemnifying bond, the alle- 
tion in the petition that plaintiff had been compelled to pay, and 
ad paid $500 for attorney’s fees, costs and expenses in defending 
the subject of the bond, is such an allegation of fact as, unless de- 
nied by the answer, will be deemed admitted, and will be held a 
true statement of the amount of loss actually sustained. Kansas 
City Hotel Co. v. Sauer. 
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See Common Carrier, 3. 






CounTER-CLAIM. 






Justice’s Court, 1. 






QUIETING TITLE. 







RarLroap, 5, 6. 


REPLevIN, 2. 








Specrat Tax Brit. 






PLEADING CRIMINAL, 






1. INDICTMENT: STATUTORY LANGUAGE. An indictment need not de- 
scribe the offense in the language of the statute, but may use words 
which, in their common acceptation, mean the same thing when 
gs of the acts charged against the accused. The State v. Wat- a 
son, 115. 








INDICTMENT FOR MURDER: CERTAINTY REQUIRED IN AVERMENTS AS 
TO TIME AND PLACE: “DID INSTANTLY DIE” INSUFFICIENT. An in- 
dictment for murder in the first degree, which describes the assault 
and then charges, that of the mortal wound inflicted by the defendant 
the deceased “did instantly die,” does not state with sufficient cer- 
tainty the time and place of the death. The State v. Lakey, 217. 













INDICTMENT: CERTAINTY OF AVERMENTS AS TO TIME, PLACE AND PAR- 
‘IFS TO THE OFFENSE. An indictment for murder charged, that “on 
sr about the — day of —, A. D.-1871, at the county of Jasper, in the 
State of Missouri,” defendant and one W. S. “made an assault on 
H. 8. with pistols, &c., * * * and did then and there, on pur- 
pose and of his malice aforethought, shoot off and discharge at &c., 
* ® ® and of the mortal wounds inflicted upon him, the said 
H. 8S. did then and there instantly die.”’ Held, 1st, that the indictment 
charges the time and place of the homicide with sufficient certainty; 
2d, that it charges the commission of the offense upon both the de- 
fendant and W.S. The State v. Steeley, 218. 















4. MURDER: INDICTMENT: UNCERTAINTY: REPUGNANCY. An indictment 
for murder, which charges that defendant stabbed the deceased upon 
the breast and upon the body, giving him four mortal wounds 
upon his breast and his belly, is not bad for repugnancy, and alleg- 
es the locality of the wounds with sufficient certainty. The State ‘ 
v. Draper, 325. : 








5. AN INDICTMENT which purports on its face to be found by “the grand 
jurors of the County of Wayne in the State of Missouri” is bad ; 
the Constitution requires all progecutions to be conducted in the 
name of the State. The State v. Cutter, 503 







6. SHOOTING ATA PERSON, INDICTMENT FoR. an fndiciment for shooting 
at a person is good, if it charges the offense in the language of the 
statute (Wag. Stat. 449 2 29). It need not allege an assault. The 

State v. Phelan, 547. 
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AIDING ESCAPE: SUFFICIENCY OF INDICTMENT. An indictment for 
conveying into jail instruments to aid the escape of a prisoner con- 
fined for felony, need not set out the particular felony with which 
the prisoner was charged. State v. Addock, 590. 


INDICTMENT FOR CRIME JOINTLY COMMITTED. Under Sec. 20 p. 1089 
Wag. Stat. it is the duty of a grand jury before which two persons 
are charged with the commission ot crime, in preferring a bill to 
find it against both ; but if for insufficiency of the evidence produced 
against one, they indict the other alone. the omission will not vi- 
tiate the indictment, although it appear upon the trial that the 
crime was in fact committed by both. The State v. Steptoe, 640. 


PERJURY, INDICTMENT FOR: GRAND JuRY. An indictment for per- 
jury in taking a false oath before a grand jury, should express 
‘directly that the defendant appeared, and was sworn before the 
grand jury. Itis not sufficient that this be stated inferentially or 
argumentatively. The State v. Hamilton, 667. 


Dates must be correctly set out in an indictment. Ja. 


See Assautt, 1. 
Forcery, 1, 3. 


Roap, 1. 


POLICE POWER. 


SUMMARY PROCESS: JURISDICTION MUST APPEAR. A judge’s warrant 
for the destruction of property issued under a statute, which per- 
mits condemnation without affording the owner an opportunity for 
a hearing or trial, must show upon its face the existence of ail the 
facts requisite to authorize its issue. MeCoy v. Zane, 11. 


Volp WARRANT: PROTECTION OF OFFICER. Unless it appears on the 
face of such a warrant ordering the destruction of a gaming device 
that the property condemned was actually kept or used for gaming 

urposes, the warrant will be no protection to the officer execut- 


ing it. Jd. 
POWERS, 
See WILL, 2. 


PRACTICE CIVIL, 


Evipence. The proper admission of evidence, which was after- 
wards withdrawn from consideration by an instruction, furnishes 
no ground for reversal of a case not tried before a jury. Davis v. 
Peveler et al. 189. 


TrraL: instructions. After the jury retired to consiser of their ver- 
dict, the judge who presided at the trial, called the jury into the 
court room a little after dark in the evening, and in the absence of the 
parties and their attorneys, all other — being excluded from 
the court room except the deputy sheriff, gave to the jury additional 
instructions. Held, that such conduct on the part of the court was 
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a sufficient ground for reversing its judgment. The court should, 
in its conduct, be careful to prevent suspicion from attaching to its 
proceedings. Norton v. Dorsey, 376. 


MISJOINDER OF CAUSES OF ACTION: wAIveR, Where no objection is 
taken, either by demurrer or answer, to a petition on the ground 
that it unites two distinct causes of action, one against one Kefend- 
ant and the other against the remaining defendants, the objection 
will be deemed to be waived. Mead v. Brown, 552. 


FAILURE TO SUGGEST MARRIAGE OF A PARTY. Where the failure to 
suggest the marriage of a female defendant, occurring after the suit 
is brought, and to bring in the husband as a party to the suit, can 
in nowise imperil the interests or affect the rights of a co-defend- 
ant, the Supreme Court will not, at this instance, reverse the judg- 
ment for this irregularity. Id. 


See AMENDMENT, 1, 2, 
Appeal, 1, 2, 3. 
BIL. OF EXCEPTIONS, 
CovENANT, 1, 
Evipence, 2. 
Execution, 3, 
Exursirt, |, 2. 
Huspanp & wiFE, 1, 
INJUNCTION, 1. 
Jury, 1. 


Partivrion, 2, 3. 
PRACTICE, CRIMINAL, 


WANT OF PROSECUITON: DISCHARGE OF PRISONER: CITANGE OF VENUE 
Where a criminal case is taken by change of venue from one county 
to another on the application of the accused, he is not entitled to a 
discharge as for want of prosecution, if tried at the second term of 
the court of the latter county after the filing of the papers in that 
court. The State v. Cox, 29. 


The Supreme Court will not reverse a judgment because the prison- 
er was not tried within the period fixed by the statute, (Wag. Stat. 
1105, 22 27, 28, 29,) unless it appears by the record that he applied to 
the lower court for a discharge on that ground. Id. 


TRIAL: PRESENCE OF PRISONER, Unless it affirmatively appears from 
the record in a criminal case, that the prisoner was present during 
the progress of the trial and at the rendition of the verdict, a judg- 
ment against him will be reversed. The State v. Able, 37. 


JURORS: PEREMPTORY CHALLENGES: STATE MUST ANNOUNCE HERS FIRST. 
In criminal cases the State must announce her peremptory challen- 
oy of jurors before the defendant can be required to announce his. 
he State v. Steeley, 218. 
48 
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NEWLY DISCOVERED EVIDENCE. The Supreme Court will not disturb 
a judgment of conviction in a criminal case, because the trial court 
overruled a motion for a new trial based on newly discovered evi- 
dence, when the evidence does not tend to prove any matter of de- 
fense, but merely to impeach a witness for the State, if it appears 
that defendant knew before the tridl that the testimony of such 
witness would be taken against him, notwithstanding it may also 
appear that he had previously made to others statements contradic- 
tory to what he testified to on the trial. The State v. Robert J. Smith, 


OBJECTIONS TO EVIDENCE. It is the duty of the court to see that in- 
noceny men are not convicted of crime ; and, therefore, if improper 
evidence is offered by the State in a criminal case, the court must 
exclude it, whether objections made on behalf of the defendant 
are proper or not. The State v. O’ Connor, 374. 


Recorp. When the record in a criminal case shows neither indict- 
ment, arraignment, trial nor verdict, the judgment of conviction 
will be reversed. The State v. Pickles, 431. 


READING REPORTS IN PRESENCE OF THE JuRY. It is no error for a 
court, in ruling on questions presented during the progress of crim- 
inal trial, to read from the reported decisions of the Supreme Court 
in the presence and hearing of the jury. It is a matter of practice 
within the discretion of the trial court, and not subject to review 
in the appellate court. The Statev. Dearing, 530. 


NEW TRIAL: CUMULATIVE EVIDENCE. Newly discovered evidence, 
which is merely cumulative in its character, is no cause for a new 
trial. But this rule might be relaxed in a case where the State 
should attack or bring in doubt the evidence, which the cumulative 
evidence would tend to confirm. The Statev. Evans, 574. ‘ 


Instructions. When an indictment charges one offense and does 
not allege the facts necessary to constitute another, it is error for 
the court to give the jury instructions, which will authorize + 
conviction of the latter, even though the evidence may tend to show 
defendant to be guilty of that offense. The State v. Arter, 653. 


SEE ConTINUANCE, 
EvIpENcr, 7. 
Instructions, 3. 
JEOPARDY. 
Murper, 3. 
New Triat, 3, 
VEnNugE, 1. 
Wirness, 5, 6, 7. 


PRACTICE IN "THE SUPREME COURT. 


1. Verpicr: evipence. Where there is no evidence to 










) 


‘law. 


10. 
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verdict, the Supreme Court will reverse the judgment. Harlan »v. 
St. Louis, K. C. & N. R’y Co., 22. 


VERDICT: SEVERAL counts. A judgment on a petition consisting of 
several counts will not be reversed because the verdict does not 
contain a separate finding on each count, unless the attention of 
the trial court was distinctly called to this defect by appropriate 
motion. Sweet v. Maupin, 65. 











FoRMAL DEFECTS, PATENT OF RECORD. No judgment should be ree 
versed for merely formal defects, though patent of record, unless 
supeniene advantage was taken of them in some appropriate 










REVIEWABLE ERRORS: MOTION FOR NEW TRIAL. The Supreme Court 
will not review the action of the trial court in overruling a motion 
to dismiss the suit on the ground that the charter of the plaintiff 
corporation had expired, and in permitting ¢ substitution of parties 
and revival of the suit, unless 7 ow were assigned as exsors in a 
motion for new trial. McCoy et al. v. Farmer et al. 244 










The Supreme Court cannot undertake to review the finding of the 
trial court based on facts, where no declarations of law are asked, 
and none given, and where it is impossible to know upon what 
theory the trial court acted in coming to its conclusions. Parkinson 
et al. v. Caplinger, 290. 







PRACTICE IN THE SUPREME CouRT. The fact that the trial court, after 
refusing to non-suit the plaintiff, at the instance of defendant ir- 
structed the jury for nominal damages, in consequence of which 
there was a verdict and judgment against defendant for one cen, 
from which he took no appeal, does not, on appcal by the plaintit., 
preclude the defendant from asserting, against the efforts of the 
pee to set the same aside, that they are not wronged thereby, 

ut on the contrary have obtained more than in strictness they 
were entitled to, and that on the pleadings and evidence they we @ 
really entitled to nothing. Randle et al. v. Pacific Railroad, 32. 


















CRIMINAL PRACTICE: BILL OF EXCEPTIONS: EVIDENCE. The Supreme 
Court will not inquire, whether the verdict in a criminal case is 
against the evidence, unless the whole of the evidence is preserved 
in the bill of exceptions. It is not sufficient that its substance is 
stated. The State v. Fritterer, 422. 








JupGment. Where the grounds upon which a probate court acted 
in overruling a motion to compel an administrator to make an in= 
ventory of real estate, do not appear in the record or in a bill of 
exceptions, the presumption is in favor of the correctness of the 
judgment, which will, therefore, be affirmed by the Supreme Court, 
Helm v. Gore, Admin’r, 430. 









JURY TRIAL: MOTION FOR NEW TRIAL. The Supreme Court will nct 
reverse a judgment for refusal of the lower court to allow a trial Ly 
jury, unless the record shows that such refusal was made a ground 
of exceptions, or unless it ie that the appellant may hae 
been prejudiced by such refusal. Ward v. Quinlivin, 453. 









Verpict. Though the evidence may not be clear and direct in 
support of a verdict, yet, if there was sufficient evidence to author- 
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11. 


ize the trial court to submit the issues to the jury, the Supreme 
a will not disturb the judgment. Schulenberg v. Boothe et al, 
4 ‘ 


SUPPLYING IMPERFECTIONS IN THE TRANSCRIPT. An imperfect tran- 
script of the record of the trial court cannot be perfected in the Su- 
preme Court by merely bringing up, without certiorari or agreement 
of parties, an additional transcript sworn to contain, as near as the 
affiant can recollect, the full contents of the missing paper. Baker 
v. Loring, 527. 


. ERROR CORAM NOBIS: ABUSE OF DISCRETION OF TRIAL CouRT. A mo- 


tion to vacate and set aside a judgment on the ground that, at the 
time of its rendition, the court had no jurisdiction of defendant’s 
person, may be regarded in the nature of a writ of error coram 
nobis, or as warranted by the statute authorizing a motion for this 
»urpose to be filed within three years after the rendition of the 
judgment. If on the trial of such motion no evidence is given, 
tending to show either service of the writ or the appearance of the 
defendant, personally, or by an authorized attorney, but, on the 
contrary, it appears affirmatively, from the return of the officer 
that the defendant was not served with notice, and from the evi- 
dence of the attorneys who were employed by the other defendants, 
and who had filed an answer for the defendants without specifying 
which of the defendants they represented, that they had never 
been employed as attorneys by the defendant seeking to set aside 
the judgment, this court will reverse the judgment, as it is clear 
that the discretion of the trial.court has been abused. Craig et al. », 
Smith et al., 536. 


. GENERAL VERDICT ON SEVERAL counts. The Supreme Court will 


reverse a ee, when the verdict is a general verdict on a peti- 
tion which states distinct causes of action, and the attention of the 
trial court has been directed to the error. Sturgeon v. St. Louis, K, 
K. C. & N. R’y Co., 569. 


. AMENDMENT OF RECORD ON APPEAL: VERDICT. Annexed to the record 


in a case was a certificate of the clerk of the trial court, purporting 
to give the verdict really rendered by the jury, which differed from 
that set out in the record. This certificate was followed by an 
agreement of the attorneys of the respective parties, that the record 
should be considered as amended in conformity therewith. This 
verdict nowhere appeared in the record; and the agreement did 
not seem to have been filed as a stipulation, and was not brought to 
the attention of the trial court on the motion for a new trial; Held, 
that the Supreme Court would treat the verdict set out in the record 
as the true verdict. The State v. Steptoe, 640. 


See New Tria, Morion For, 


PRESUMPTIONS. 


A deed will be presumed to have been properly excluded from ev- 
idence, when the reasons for its exclusion do not appear in the rec- 
ord. Cockrell v. Proctor et al., 41. 


PRESUMPTION OF CORRECTNESS OF OFFICIAL ACTION. Nothing appear- 
ing to the contrary, it will be presumed that an order for a writ of 
venditioni exponas in a civil case, which appears by the record to 
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have been made at a special term of court, was made at a special 
term, regularly held for the transaction of the general business of 
the court, and not at one appointed for the sole purpose of trying 
persons confined under criminal process, and at which no civil busi- 
ness can be lawfully transacted. Hicks v. Ellis et al. 176. 


3. SHERIFF’S DEED: SCHOOL MORTGAGE: COUNTY COURT: PRESUMPTION$ 
DESTRUCTION OF RECORDS. A sheriff's deed purporting on its face to 
have been executed by virtue of an order of some court, which 
assumed the right to order the sale of land mortgaged to secure the 
payment of school money, will be presumed to have been executed 
under an order of the county court, though that court is not express- 
ly named, where it appears by parol evidence that, before the date 
of the deed, the owner of the land described in it had borrowed 
school money from the county court, and had given a mortgage upon 
real estate to secure its payment, under which mortgage a sale had 
been made by the sheriff by order of that court and that afterward 
the sheriff had died, and all the records of the county had been de- 
stroyed. Davis v. Peveler, et al., 189. 


4. Jvupement. Where the grounds upon which a probate court acted 
in overruling a motion to compel an administrator to make an in- 
ventory of real estate, do not appear in the record or in a bill of ex- 
ceptions, the presump in is in favor of the correctness of the judg- 

ment, which will, therefore, be affirmed by the Supreme Court. 

Helm v. Gore, Admr. 430. 






























See Criminat Law, 1. 






EvIipENce, 4. 







PRINCIPAL AND AGENT. 






1. AGENT TO SELL: IMPLIED PpowEeRS. An agent authorized to sell 
goods on commission has no implied power to barter or exchange 
them, or to pledge them for his own debt. He may receive pay- 
ment in the ordinary modes of business, but cannot change the se- 
curity for goods sold, or make himself the debtor of his principal in 
lieu of the purchaser. Wheeler & Wilson Man. Co. v. Givan, 89. 









2. In suit upon a note given for the purchase money of a sewing ma- 
chine bought of plaintiff's agent, it is no defense that the maker 
has furnished board to the agent in payment of the note under an 
agreement made at the time of the sale, where it appears that the 
maker had notice that the agent was not authorized to make such 
agreement and the plaintiff never consented to it. Id. 









3. Contract. A city is not liable for work done upon a street by a 
contractor in excess of the amount fixed by his contract, though the 
extra work is ordered by the supervisor appointed by the city to 
superintend the execution of the contract. Leathers v. The City of 
Springfield, 504. 


4. Case Apsupcrp. A contract for street work required macadam to 
be laid twenty-four feet wide, eight inches thick at the center and 
radually less to the outer limit on either side, where it should be 
our inches thick, and to be measured and spread upon the street 
as the city committee might direct; payment to be made at an 
agreed price per cubic foot; Held, 1st, that the intent of the con- 
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tract was to have macadam gpread to the average depth of six 
inches; 2d, that an instruction to the jury that, in order to ascertain 
the amount spread, they should multiply the length, breadth and 
average or as fixed by the contract in feet, and divide by twenty- 
seven, laid down a correct rule of measurement; and evidence 
having been offered to show that under the direction of a supervi- 
sor appointed by the committee to superintend the work, the mac- 
adam had been spread to a greater average depth than six inches; 
Held, 3d, that the contractor could not recover for the excess. Id. 


See ATTORNEY AND CLIENT, 2. 


PRINCIPAL AND SURETY. 


CREDITOR’S RELEASE OF SECURITIES: EFFECT ON SURETY. Release by 
a creditor of part of the land mortgaged to him as security for pay- 
ment of a bond, does not discharge a surety in the bond, though 
made without his consent, if the remainder of the land is sufficient 
to indemnify him against loss. Saline County v. Buie et al. 63. 


RENEWAL NOTE: PAYMENT OF INTEREST: DISCHARGE OF SURETY. The 
vanes of interest in advance after the maturity of,a note is not, 
»y itself, evidence of an agreement for an extension of the note, 
but the taking of a renewal note from the principal debtor, and re- 
ceiving interest upon it from its date to its maturity is evidence of 
a contract to receive it in payment of the original or for delay on 
the original until the maturity of the renewal note ; and, unless re- 
butted, is conclusive evidence, and the effect of it is to discharge a 
surety on the original note. First National Bank of Springfield v. 
Leavitt et al. 562. 


RENEWAL NOTE RECEIVED AS CONDITIONAL PAYMENT. When the 
creditor receives the renewal note as conditional payment, he there- 
by agrees that, if it be paid at maturity, the original shall be satis- 
fied, and assumes an obligation to wait upon the makers of the orig- 
inal until the maturity of the renewal note. Jd. 


Tue taking of a renewal note from the principal debtor, by way of 
conditional payment of an existing note and the receipt of interest 
in advance upon it, amount to an extension of the original and ef- 
fect a discharge of the surety. Id. 


ATTACHMENT: FORTHCOMING BOND. The surety in a forthcoming 
bond is not relieved by the action of the court in quashing the at- 
tachment writ, if, at the same term and within four days after the 
order is made, it is set aside, although, between the making and the 
setting aside of such order, the surety returns to the defendant in 
the attachment suit money held by him as an indemnity. Hubbard 
v. Hennings, Exr. 647. 


PROBATE COURT. 


PROBATE COURT JUDGMENTS AND JURISDICTION. The probate courts 
of this state are courts of record, and their jurisdiction in respect 
to wills and the administration of the estates of deceased persons, 
is general, exclusive and original; and whilst any action on sub- 
jects not committed to their jurisdiction is of no force or validity, 
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their action on these subjects is entitled to the same weight as that 
of any other court of record, and is conclusive in all collateral pro- 
ceedings. Johnson et al. v. Beasley, 250 


ADMINISTRATOR'S APPOINTMENT CAN NOT BE QUESTIONED COLLATER- 
ALLY. The appointment of an administrator can not, in a collat- 
eral proceeding, be invalidated by proof that the deceased, at the 
time of his death, had his place of abode in a county other than 
that in which the appointment was made. 


Tue probate court, when it is not otherwise provided by law, has 
exclusive original jurisdiction in all cases relative to the probate of 
last wills and testaments and its judgment, rejecting or probating a 
- cannot be attacked, collaterally. Banks et al. v. Banks et al., 
432. 


Sze JupGMENt, 1, 2, 3. 


PROCESS. 
cEE Po.ice Powkr, 1, 2. 
Suerirr, l. 


Summons, 1. 


PROMISSORY NOTE, 


STATUTE OF LIMITATIONS: DAYS OF GRACE. The stctute of limitations 
does not begin to run against a promissory note until three days 
after the date, when, by its terms, it is due. McCoy v. Farmer, 244. 





PRINCIPAL AND SURETY : RENEWAL NOTE: PAYMENT OF INTEREST: DIS- 
CHARGE OF surETY. The payment of interest in advance after the 
maturity of a note, is not, by itself, evidence of an agreement for 
an extension of the note; but the taking of a renewal note from 
the principal debtor, and receiving interest upon it from its date to 
its maturity, is evidence of a contract to receive it in payment of 
the original, or for delay on the original until the maturity of the 
renewal note; and, unless rebutted, is conclusive evidence, and 
the effect of it is to discharge a surety on the original note. First 
National Bank of Springfield v. Leavitt et al., 562. 


RENEWAL NOTE RECEIVED AS CONDITIONAL PAYMENT. When the ered- 
itor receives the renewal note as conditional a ery he thereb 
agrees that, if it be paid at maturity, the original shall be satisfied, 
and assumes an oblization to wait upon the makers of the original 
until the maturity of the renewal note. Id. 


Tue taking of a renewal note from the principal debtor, by way of 
conditional payment of an existing note and the receipt of interest 
in advance upon it, amount to an extension of the original and 
effect a discharge of the surety. Jd. 


Ox who writes his name on the back of a note, of which he is 
neither payee or endorsee, before it is delivered, is, in the absence 
of extrinsic evidence, to be treated as a maker. Semple etal..v. Tur- 
ner. 696. 
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PROSECUTING ATTORNEY. 


PROSECUTING ATTORNEY: TIE VOTE: NEW ELECTION. In the case of 
a tie vote in the election of a prosecuting attorney, the Governor, 
and not the sheriff is the proper officer to order a new election. 
State ex rel. Speck v. Geiger, 306. 


QUIETING TITLE. 


POSSESSION: CLAIM OF TITLE: PLEADING. In the statutory proceeding 
to quiet title to land, when the question of possession is raised by 
the pleadings, the defendant is entitled to have it tried, although 
the answer coatains no affirmative claim of title in him, if it does 
not deny the allegation of the petition that he makes such claim. 
Babe v. Phelps, 27. 


ROADS, 


INDICTMENT AGAINST CONSTABLE FOR FAILURE TO COLLECT ROAD TAX. 
An indictment inst a constable for failing to collect a road tax, 
placed in his bends for collection by the overseer, is worthless, if it 
omits to allege the making of an order by the county court, desig- 
nating the number of days each person, liable to work on public 
roads, shall work. The State v. Kopper, 478. 


NON-USER BY THE PUBLIC: ADVERSE POSSESSION BY AN OBSTRUCTOR: 
LIMITATIONS: CRIMINAL LAW. The non-user, for a period of ten 
years, of a road which the public has acquired a right to use asa 
state road by virtue of feel proceedings, had under an act of the 
legislature, does not amount to an abandonment of the easement, 
so as to authorize the owner of the fee to inclose it; nor does the 
fact that he has for a like period maintained a fence across it entitle 
him to the possession of the roadway. Notwithstanding such non- 
user or inclosure for that period, he is liable to a criminal prosecu- 
tion for obstructing the highway, if he maintains or continues to 
maintain a fence across the road. The State v. Culver, 607. 


Manpamus. Sec. 25, 1223 Wag. Stat. invests the county court with 
a peg diseretion to determine whether or not a proposed road 
will be of sufficient public utility to justify the payment by the 


county of the damages assessed bya jury. It also permits the 
petitioners for the road to pay the damages themselves, and in case 
they do, makes it the duty of the county court to open the road; 

_ Held, that a writ of mandamus will not lie to compel the court to 
open a road at the expense of the county, nor to open it at the ex- 
pense of the petitioners, unless they have voluntarily paid the dam- 
ages; Strahan v. County Court of Audrain County, 644 


ROAD OVERSEER: TAXATION: TOWNSHIP ORGANIZATION. Under the 
township organization law (Acts 1873, p. 105, Art. 9; p. 107, Art. 11) 
a road overseer has no authority to incura debt in keeping the 
highways in repair, beyond the amount of the fund derived from 
the taxes levied by the township board ; and if his expenditures ex- 
ceed that amount, he cannot recover the excess from the township. 
Buell v. Virgil Township, 657. 
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ROBBERY. 


Verpict. On an indictment for robbery in the first degree, con- 
taining but one count, the jury found, by their verdict, that defen- 
dant was guilty ot robbery, and assessed his punishment at ten 
years imprisonment in the penitentiary, and there was judgment 
accordingly ; Held, that the verdict was sufficient to support the 
judgment, although it failed to specify the degree of the crime of 
which it found defendant guilty. The State v. Steptoe, 640. 


SALE 
Sze Principat anp AGEst, 1, 2. 


Warranty, 1, 


SCHOOLS. 


ScHOOL DISTRICTS, EXTENSION OF: CONSTITUTION. The act author- 
izing boards of education in cities, towns and villages to extend the 
limits of the territory attached for school purposes, beyond the cor- 
_— limits (Sess. Acts 1868 p. 163-4) is constitutional, although it 

oes not require the consent of the districts affected by such ex- 
tension. State ex rel. v. Miller, 50. 


-. Tue board of education of a town which has been organ- 
ized into a special school district may, under this act, by resolution 
annex additional territory, although previous to such annexation 
the district did not extend beyond the limits of the town. Id, 


TAXATION: CoNnsTITUTION. Sec. 8, Art. 9, Constitution of 1865, 
amounts to a mandate to the legislature to provide the means of 
sustaining a free school in each district in the State at least four 
months in each year, but does not prohibit a larger provision. Id. 


SHERIFF’S DEED: SCHOOL MORTGAGE: COUNTY COURT: PRESUMPTION: 
DESTRUCTION OF RECORDS. A sheriff's deed purporting on its face 
to have been executed by virtue of an order of some court, which 
assumed the right to order the sale of land mortgaged to secure the 
payment of school money, will be presumed to have been executed 
under an order of the county court, though that court is not ex- 

ressly named, where it appears by parol evidence that, before the 
Emr of the deed, the owner of the land described in it had bor- 
rowed school money from the county court, and had given a mort- 
gage upon real estate to secure its payment, under which mortgage 
a sale had been made by the sheriff by order of that court, and 
that afterwards the sheriff had died, and all the records of the 
county had been destroyed. Davis v. Peveler et al., 189. 


Town scnooL pistricrs. Outlying territory adjacent to a town 
may be organized with the town into a single school district under 
the statute (Wag. Stat. p. 1262 2 1), without having been previously 
attached to the town for school purposes. State ex rel. School Dis- 
trict No. 8, &c., v. Mayview Board of Education, 587, 
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SEAL. 


Recorp or Deep. Where the official certificate of acknowledgment 
of a deed states that the seal of office is attached to the same, the 
mere omission of the officer recording the deed to copy the seal, 
will not vitiate nor render invalid the record copy as evidence. 
Parkinson v. Caplinger, 290. 


ORIGINAL DEgD. An original deed showing that a seal was attached 
to the official certificate of acknowledgment, and, also, that a seal 
was attached to the signature of the grantor, is properly admitted 
in evidence, though the record copy of the deed shows neither of 
these facts. Jd. 


Norice: RECORD OF DEED. The record of a deed, showing the lack 
of a seal, imparts notice of an equitable interest, at least, in the 
lands therein described. 


ATTACHMENT Bonn: SEAL. An instrument given as an amended 
attachment bond, but not sealed, and not having the word “seal” 
incorporated in it, is inoperative as a bond, and cannot supersede 
the original bond, or render it inoperative. State ex rel. Gilbert v. 
Eldridge, 584. 


SEIZIN, 
Sex Covenant, i, 2, 3,4 


SET-OFF. 


ATTACHMENT BOND. UNLIQUIDATED DAMAGES. Ina suit upon an attach- 
ment bond, the defendant cannot assert, as a set-off, the unliqui- 
dated damages arising from a breach of the covenents of a lease. 
State ex rel. Gilbert v. Eldridge, 584. 


SHERIFF, 


SHERIFF INTERESTED: coroner. A sheriff who owns stock in a 

- corporation, has no such interest as will disqualify him, either at 
common law or under the statute concerning coroners (Wag. Stat 
284, 23) from executing process in a case to which the corporation 
isa party. Hardwick v. fe ct al., 54. 


JUDICIAL SALES: SHERIFF INTERESTED. A purchase by a corporation 
at execution sale is not void because the sheriff conducting the sale 
isat the time a stockholder in the corporation. Id. 


Wuenre a sheriff advertises and sells an entire tract of land under 
an order of sale made by the court in a partition suit, which only 
empowers him to sell the half of said tract, and the fact of such sale 
is reported by him to the court, and the purchaser pays to him the 
full purchase price for the entire tract without knowledge of his 
want of authority, tle purchaser can, on a proper case made in his 
petition, recover of the sheriff, by way of damages, to the extent 
of the loss sustained through such neglect or misfeasance. Lusk 
v. Briscoe, 555. 
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PARTITION SALE: DAMAGES. It is the duty of the sheriff to execute 
and deliver to the purchaser ata partition sale, who has paid to 
him the purchase price, a deed conveying the interest of the par- 
ties in the partition proceeding, and his refusal to execute the deed 
under such circumstances will render him liable to an action by the 
purchaser; but in such action, unless special damages be alleged 
and proved, the recovery should be nominal only. 


See Unirep Sratés Succession Tax, 3. 


SHERIFF'S DEED. 


See Scnoots, 4. 


SHOOTING. 


SHOOTING AT A PERSON, INDICTMENT For. Anindictment for shooting 
at a person is good, if it charges the offense in the language of the 
statute (Wag. Stat. 449,229). It need not allege an assault. 

State v. Phelan, 547. 


SPECIAL JUDGE, 


SeeciaL supGe. The act of 1877 authorizing the trial of a criminat 
cause, pending in any circuit court, by a special judge selected by 
the attorneys of the court from their own number, when the judge 
of the court is of kin to the defendant, or is interested or preju- 
diced, or has been of counsel, or will! not give defendant a fair trial, 
is constitutional. (Sess. Acts 1877, p. 357.) The State v. Able, 357. 


QUIETUS OF COUNTY CLERK TO COLLECTOR. 


See COLLEcTOR’S SETTLEMENT. 


RAILROADS, 


DANGEROUS CROSSINGS: VIGILANCE REQUIRED OF COMPANY AND TIE 
pusBtic. Where a railroad company has a dangerous crossing in a 
crowded city, it must exercise a degree of care to avoid injuring 
persons and property commensurate with the danger of accident; 
on the other ied persons using such a crossing must exercise care 
and watchfulness commensurate with the danger to which they are 
exposed. Harlan v. St. Louis, K. C. & N. R’y Co., 22. 


RAILROAD FENCE LAW CONSTRUED: FAILURE OF COMPANY TO MAINTAIN 
LAWFUL FENCE ADJOINING ENCLOSED FIELD EXCUSED, WHEN. A rail- 
road company which, under an agreement with the owner of an 
enclosed and cultivated field, omits to maintain alawful fence along 
its road, where it passes through such field, as rc quired by the 
statute (Wag. Stat. 310 2 43) is liable for the killing of a stranger’s 
cattle getting into such field and thence upon the road, unless the 
field is itself enclosed by a lawful fence. Berry v. St. Louis, S. L, 
&. R. R. R. Co., 172. 
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Pouicy.or THE sTaTuTE. The duty of fencing the sides of its road, 
where it passes vm enclosed and cultivated fields, is imposed 
by the statute upon the railroad company for the benefit of adjoin- 


ing proprietors, and not for the benefit of strangers. Id. 


MACHINERY: NEGLIGENCE: FELLOW SERVANT; PERSONAL INJURY. A 
railroad company is liable to a brakeman for injuries received in 
the performance of his duties, through the negligence of the com- 
—* inspector of machinery in failing to discover and remedy 

efects ina brake. The inspector represents the company, and is 
not a fellow servantof the brakeman. Longv. Pacific R. R., 225 


FORTY-THIRD SECTION OF THE RAILROAD LAW: PLEADING; EVIDENCE$ 
NEGLIGENCE. In an action against a railroad company for killing 
stock the petition alleged that the defendant carelessly and negli- 
gently ran its train over the stock, and that the point on the road 
wheré this occurred was not at the crossing of any public road or 
highway, and was at a point where the railroad ran through unin- 
closed prairie lands, and was not fenced; Held, Ist, that the action 
was based exclusively on the 43rd section of the railroad law ; 2nd, 
that evidence of negligence in running the train, or evidence to 
prove that the killing occurred within eighty rods of a public cross- . 
ing, and thatthe whistle was not blown or the bell rung, as re- 
uired by the 38th section, was irrelevant. Cuvllins v. Atlantic and 
acifie R. R. Co., 230. 


Pieapinc. In an action brought under Sec. 43, Wag. Stat. p. 310, 
for killing cattle, Held, that a statement filed with a justice, charg- 
ing that, where the accident occurred, the defendant’s road was 
“unfenced”” merely, stated no facts constituting a cause of action 
under said section. This section applies only to those localities 
where the law requires the sainoad to be faced. Davis v. The 
Missouri, Kansas & Texas Railway Co., 441. 


See Common Carrier, 1, 2. 
Corporation, |, 2. 
County Bonps. 
NEGLIGENCE, 1, 2, 3, 4, 5, 7. 
Swamp Lanps, 4, 

Taxes, 1, 2, 3, 5. 


RECITAL. 


CouNTY SUBSCRIPTION TO STOCK OF RAILROAD COMPANY: RESCISSION OF 
ORDER OF SUBSCRIPTION: RECITALS. Where a county court makes 
an order for the subscription of stock to a railroad company, upon 
condition, that the road shall be built within a specified time ; 
Held, that it is in the power of the county court, by a subsequent 
order, to suspend the delivery of bonds of the county, issued in 
payment of thesubscription, and remaining in the hands of a trus- 
tee, when it appears that the road has not been built within the 
time specified ; the recitals in the order, however, like any other 
declarations made by one party to a contract, do not conclude the 
other party. Cooper v. Sullivan County et al., 542, 





INDEX. 
Sze ADMINISTRATION, 5. 


RECORD OF DEEDS 


Recorp oF DEED: WHAT DESCRIPTION OF THE LAND IS SUFFICIENT TO 
iMpART Notice. In order that the record of a deed may impart 
notice to subsequent purchasers, the description of the land con- 
veyed should be such that it can be identified by name, location 
monuments, courses and distances or numbers, or the deed should 
refer to some other instrument lawfully of record, which does con- 
tain such means of identification. Mere reference to a certificate 
of entry at a United States land office, which embraces large bodies 
of land and is not recorded, without even designating the land as 
lying in the county where the deed is recorded, is not a sufficient 

escription. Gatewood v. House, 663. 


See Deep, 1, 2. 3. 


RELATION, THE DOCTRINE OF, 


IRREGULAR EXECUTION, HOW CURED. Where injustice will be done to one 
arty by permitting another to take advantange of a technical 
irregularity in an execution, growing out of the fact that the judg- 
ment of the circuit court was irregularly affirmed by the appellate 
court, a subsequent regular affirmance will be held to relate back, 
so as to cure the irregularity in the execution. The doctrine of 
relation will not be invoked to maintain injustice; but is often 
relied on to prevent the perpetration of gross wrong. Slagel Admr, 

v. Murdock, 522. 


RELEASE. 


SeE Principat AND SuRETY. 


REMITTITUR, 


See Costs. 


REPLEVIN. 


MEASURE OF DAMAGES: EXECUTION. Plaintiff, claiming to be the 
owner of certain billiard tables, which had been taken in execu- 
tion by the sheriff as the property of another, gave bond and re- 
plevied them. Upon a trial plaintiff failed to establish his claim, 
and there was judgment for defendant for the value of the tables, 
together with damages for taking and detaining them; Held, that 
this was the proper measure of recovery, and that the recovery 
should not have been limited to the amount of the execution. 
Schulenberg v. Boothe, 475. 


REPLEVIN IN JUSTICE’S COURT: DEFECTIVE STATEMENT: POWER OF 
CIRCUIT COURT TO PERMIT AMENDMENT. In an action peop ina 
justice’s court under the statute concerning the claim and delivery 


Fe a 
ntl a a et it a — 
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of personal peaposty (Wag. Stat. 817), an affidavit to plaintiff’s 
. Statement which omits to say that the property claimed has not 
been seized under any process, executiog or attachment against the 
So of plaintiff, is defective ; and the circuit court, on appeal, 


as no power to permit it tobe amended. Madkins v. Trice, 656, 


RESCISSION. 


LANDS; SALE, RESCISSION OF ; OUSTER IN PAIS. Ifa vendee of land, 
holding pe-session under an executory contract of sale, surrenders 
the possession to a stranger as owner of the paramount title with- 
out suit and in the face of the vendor’s promige to make the title 
, he cannot afterwards demand a rescission of the contract. 
kwood v. Hann. & St. Jo. R. R. Co., 233; Cooper v. Same, 238. 


If one of several joint obligors in a title bond for land, becomes 
unable to convey according to the contract, failure on the part of 
the obligee, during the continuance of such disability, to assert his 
right, will not authorize a co-obligor, who is under no such disa- 
bility, to rescind the contract so far as it concerns himself. Melton 
v. ith, 315. 


REscission oF contracts. The right to reccind must be promptly 
exercised, otherwise it will be deemed waived, and the intention to 
rescind must be shown by some overt act or outward manifesta- 
tion. Id. 


FRAUD: FAILURE oF TITLE. The courts will not decree the rescis- 
sion of an executed contract for the sale of land, except on the 
ground of actual fraud. Mere failure of title in the grantor will not 
authorize such adecree. Hart v. Hanwibal & St. Joseph Railroad 


Company, 509. 


See Prieapine, 1. 


RES GEST, 


See EvipeENnce. 


RES JUDICATA, 


See EvipeEnce, 3. 


HomeEstEap, 1, 


SPECIAL TAX BILL. 


Pieapine. Where a city charter provides that, whenever 
the mayor and city council shall order side-walks, &c., within the 
limits of the city, the cost of the same shall be paid by the owners 
of the property in the vicinity, as may be further provided by ordi- 
nance; and that whenever such work shall have been fully com- 
pleted under the authority of ordinance, the city engineer shall 
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compute the cost thereof and assess it as a special tax against the 
adjoining property fronting upon the work done, and each lot of 

ound shall be charged in proportion to the frontage thereof, &c. ; 

eld, that in a suit upon a special tax bill for paving a side-walk 
in front of defendant’s lot in said city, a sc which does not 
allege that the work out of which the tax bill originated, was done 
by virtue of an ordinance .passed by the mayor and city council, 
and that the city engineer, in computing the cost of the work, only 
charged defendant’s lot in proportion to- the frontage thereof, is de- 
fective in not containing these allegations, both of which are mate- 
rial, and that a demurrer to the petition because of the want of 
either of these allegations was properly sustained. Jrvin v. Devors, 
625. 


SPECIFIC PERFORMANCE. 


STaTuTE OF FRAUDS. When acts of part performance and casual 
statements of a deceased person are the sole proof relied on to 
establish a contract with the deceased for the conveyance of land, in 
order to take the case out of the statute of frauds, and eee 
court to decree specific performance against the heirs, the and 
statements should be such as would be inconsistent with any other 
contract than the one alleged. The court should be well satisfied of 
the existence and character of the agreement, and will always look 
to the substantial justice of the case. Sitton v. Shipp, 297. 


ABANDONMENT OF CONTRACT; EVIDENCE. Ina suit to compel specific 
performance of a contract to convey land, evidence of mere verbal 
declarations of the plaintiff that he intended to abandon the con- 
tract, should be received with great caution. Melton v. Smith, 315. 
STATE BOARD OF EQUALIZATION, 
STaTE TREASURY: APPROPRIATION. Members of the State Board of 
Equalization are not entitled to warrants on the treasury for services 
performed, when there are no funds appropriated to pay for such 
services. State ex rel. v. Holladay, 76 
STATE TREASURER. 
Ske State Boarp or EQUALIZATION. 
STATUTES. 
See AppEAL, 2, 


ATTACHMENT, 7. 
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STATUTES CONSTRUED, 


WAGNER'S STATUTES OF 1872. GENERAL STATUTES OF 1865. 
2. 6. See Attachment, 1. 
“ Railroads, 5, 6. re 7. See Coal Oil Inspector. 
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See Speciric PerrorManNce, 1. 
STOLEN PROPERTY 
See Criminat Law, 1. 

EviIpENcE, 4, 
STREETS. 


Contract: aGency. A city is not liable for work done upon a street 
by a contractor in excess of the amount fixed by his contract, though 
the extra work is ordered by the supervisor appointed by the city 
to superintend the execution of the contract. athers v. The City of 
Springfield, 504. 


CASE ADJUDGED, A contract for street work required macadam to 
be laid twenty-four feet wide, eight inches thick at the center and 
gradually less to the outer limit on either side, where it ‘should be 
four inches thick, and to be measured and spread upon the street 
as the city committee might direct; payment to be made at an 
agreed price per cubic foot ; Held, 1st, that the intent of the contract 
was to have macadam spread to the average depth of six inches; 
2d, that an instruction to the jury that, in order to ascertain the 
amount spread, they should multiply the length, breadth and ave- 
rage depth as fixed by the contract in feet, and divide by twenty- 
seven, laid down a correct rule of measurement; and evidence hav- 
ing been offered to show that under the direction of a supervisor 
appointed by the committee to superintend the work, the macadam 
had been spread to a greater average depth than six inches; Held, 
3d, that the contractor could not recover for the excess. Id, 


Sexe Nvisance, 1. 


SUCCESSION. 
Sze United Srartes Succession Tax, 





~ INDEX 


SUMMARY PROCESS. 


PoLICE POWER: SUMMARY PROCESS: JURISDICTION MUST APPEAR. A 
Judge’s warrant for the destruction of property issued under a stat- 
ute, which permits condemnation without affording the owner an 
opportunity for a hearing or trial, must show upon its face the ex- 
istence of all the facts requisite to authorize its issue. McCoy v. 
Zane, 11. 


VoID WARRANT: PROTECTION OF OFFICER. Unless it appears on the 
face of such a warrant ordering the destruction of a gaming de- 
vice that the property condemned was kept or used for gaming 
purposes, the warrant will be no protection to the officer execu- 
ting it. Id, 


SUMMONS. 


SuMMONS, SUFFICIENCY OF: Under a statute which requires that 
the writ of summons shall command the officer to summon the de- 
fendant “to appear in court on the return day of the writ, and at 
a place to be specified in such writ, to answer the petition of the 
plaintiff,” (R. S. 1855, 1,222 26) a writ is substantially sufficient which 
commands the sheriff to summon the defendant to be and appear 
before the judge of the H. county circuit court at F. in H. county, 
on the first Monday of June next, and answer the petition of N. C., 
plaintiff, and have you then and there this writ. Hicks v. Ellis, et 
al., 176. 


SURPRISE. 


See Practice, Crvi1. 


SWAMP LANDS. 


TITLE PASSES WITHOUT PATENT, WHEN. Under the act of Congress of 
September 28th, 1850, (U. S. R. S. 22 2479-81) when any tract of land 
has been selected as swamp land, the selection approved by the 
Secretary of the Interier, and the land accepted by the Governor, 
the title becomes thereby vested in the State, without any patent 
from the general government. Masterson v. Marshall, 94. 


RELINQUISHMENT OF THESTATE’S TITLE: INDEMNITY PROVIDED BY ACT 
OF CONGRESS OF MARCH 2, 1855. The Missouri swamp land act of 1868, 
Sess. Acts 1868, p. 72 22 24 and 25). does not constitute a relinquish- 
ment by the State of its title to such swamp lands as may have been 
sold by the general government since the passage of the said act of 
Congress; but only an authority to the Governor to relinquish at 
the request of the county court of any county in which such lands 
may be; nor does it am: unt to an unconditional acceptance of the 
indemnity offered to the State, for such relinquishment by the act 
of Congress of March 2d, 1855, but merely authorizes the Register 
of Lands to collect such indemnity from the United States in cases 
where relinquishment has been duly made by the Governor, or 
swamp lands belonging to the state have been sold by the general 
government. Id. 


Evipence. To show title to a tract of land in one claiming under 
the swamp land grant of Congress and the state Legislature 
49 
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(U.S. R.S., p. 456, 222479, 2481; Sess. Acts 1851, p. 238) it is not 
sufficient to prove that the tract was on the 28th day of September 
1850, swamp or overflowed. land. There should be evidence tha: 
it has been selected or designated as such by State or Federal aut 
thority. Lockwood v. Hann. & St. Jo. R. R. Co., 233, Cooper v. same,* 
238. , 


EsECTMENT: RAILROAD GRANT: SWAMP LAND GRANT: EVIDENCE OF 
TiTLe. As against a plaintiff claiming title to land under the rail- 
road grant of Congress to the State of Missouri (10 U. 8. Stats. 8) 
it is a sufficient defense in ejectment, if it is shown that the land 
was swamp and overflowed land within the meaning of the act of 
Congress granting such lands to the several States (U.S. R. S. p. 
456, 22 2479, 2481), whether the proper steps have been taken to per- 
fect the defendant’s title or not: Swamp lands are excepted from 
the operation of the railroad grant. Hann. & St. Jo. R. R. Co. v. 
Snead, 239. 


TAXES. 


PowER OF LEGISLATURE TO GRANT EXEMPTION. In the absence of 
constitutional restriction the legislature has power to grant ex- 
emption from taxation; but such exemption must be clear and 
unambiguous, or it will not be allowed. Scotland County v. Missouri, 
Towa & Nebraska R’y Co., 123. 


CORPORATION : TAXATION EXEMPTION OF STOCK EXEMPTS CORPORATE 
PROPERTY FROM. A railroad company whose stock is by law exempt 
from taxation, can not be taxed on property owned and used by it 
in the operation of its railway and necessary for that purpose. The 
stock is but the representative of the property. Id. 


LEGISLATIVE EXEMPTION: EFFECT OF SUBSEQUENT CONSTITUTIONAL 
PROHIBITION AGAINST EXEMPTIONS. The charter of a railroad com- 
pany exempting the stock of the company from taxation, is not re- 
pealed by a constitutional provision adopted after acceptance of the 
charter, declaring that “no property shall be exempt from taxa- 
tion, except,” &e. . 


Sec. 16, art. 11, CONSTITUTION OF 1865 cONsTRUED. Sec. 16 Art. 11 
of the constitution of 1865 was not designed to withdraw existing 
exemptions from taxation. It was intended to operate prospective- 
ly only. Id. 


EXEMPTION: POWER OF LEGISLATURE TO WITHDRAW: CONSTRUCTION 
or. sTATUTE. Sec. 7 of the corporation law (R. 8. 1855 p. 371) de- 
clares that “‘ the charter of every corporation that shall hereafter be 
granted by the legislature shall be subject to alteration, suspension 
and repeal, in the discretion of the legislature.” Sec. 56 of the 
railroad law (R. 8S. 1855 p. 438) declares that “the legislature ma 
at any time alter or amend this act; but such alteration or amend- 
ment shall not impair the rights of companies previously organ- 
ized.” Sec. 57 (Ib) declares that in future “all railroad companies 
shall have all the privileges contained in this act.’”’ In 1857 the leg- 
islature chartered the Alexandria & Bloomfield railroad company 
by a special act, which exempted the stock of the company from 
taxation for a term of years; Held, that the right of amendment 
reserved to the legislature was that contained in section 56 only, 
and that the exemption could not be withdrawn after the company 
had organized. Id. 
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ROAD OVERSEER: TAXATION: TOWNSH)P ORGAN “ATION. Under the 
Township Organization law (Acts 1873, } 105, a . 9; p. 107, art.11), 
a road overseer has no authority to incu. a *d-bt ‘in keeping the 
highways in repair, beyond the amount of tue fund derived from 
the taxes levied by the township board ; and if his expenditures 
exceed that amount, he cannot recover the excess from the town- 
ship. Ewellv. Virgil Township, 657. 


See Co-Tenant. 
Scnoo.s, 3. 


U. S. Succession Tax, 1, 2, 3 


TENANT-IN-COMMON. 


See Co-Tenant 


THREATS. 


SEE Murpker, 7. 


TITLE BOND. 


AssIGNMENT. The obligee in a bond for. title to land has such an 
interest as may be assigned, and this both by virtue of thé statute 
(2 Wag. Stat. 999, 22,) and independent of that statute. Melton. v. 
Smith, 315. 


TORTS, 


LIABILITY OF MuNIctIPAL CORPORATION FOR TORTS: TREBLE DAMAGES? 
STATUTE OF TRESPASSES, A municipal corporation is liable for an 
act done by its agents, which is in its nature lawful and authorized, 
but is done at an unauthorized place or in an unlawful manner, but 
not for an act which is in its nature unlawful or prohibited. Foran 
act of the former class it is liable only in single damages; the treble 
damages allowed by the statute concerning trespasses (Wag. Stat. 
p. 1345) cannot be recovered. Hunt v. The City of Boonville, 620, 


See Coat O11 INspector. 


TOWN. 
See ScuHoo.s, 1, 2, 3. 


TOWNSHIP ORGANIZATION, 


See Roap, 4. 


TREBLE DAMAGES. 


SEE Torts. 


TRESPASS. 
See Insunction, 2. 


Torts. 





1. 


INDEX. 


TRIAL. 

Sex AMENDMENT, 1, 
TRUSTS. 

Ser Cracuit CLerk. 


Dower, 1, 2. 


UNDUE INFLUENCE, 


See Eguiry, 1, 2. 


UNITED STATES SUCCESSION TAX. 


LIEN OF: PERSONAL LIABILITY For. A purchaser of land, upon the 
descent of which a succession tax is due under the act of Congress 
(2 Bright. Dig. 370 2 327) incurs no personal liability to pay it; but 
takes the title subject to a lien for it. Wilhelmiv. Wade, 39. 


_ No one can be made liable for payment of a share of the 
succession tax due on the descent of a tract of land greater than 
his share in the land. — Jd. 


; PAYMENT BY SHERIFF. The act of Congress does not author- 
ize a sheriff, who has sold land and collected the proceeds under an 
order of court in a partition suit to pay the succession tax due 


upon the descent of the land. Jd. 
VARIANCE, 


See Evrpence, 5. 


Forcery, 3. 


: VENDITIONI EXPONAS. 


NATURE O¥ THE writ. The writ of venditioni exponas is a writ of ex- 
ecution; under it the lien and levy of the original writ, which it is 
issued to enforce, will continue. Hicks v. Ellis et al., 176. 


EFFECT OF ACT OF MARCH 23, 1863, CONCERNING EXECUTIONS ON LEVY 
OF ORIGINAL writ. Before the passage of the act of March 23, 1863, 
(Sess. Acts 1863, p. 20,) a writ of venditioni exponas had issued from 
the circuit court of one county to the sheriff of another county to 
enforce a levy on real estate previousiy made under an execution, 
which had expired without a sale being made, because there had 
been no term of the circuit court of the latter county at which it 
could be made. The venditioni exponas was returnable to the Decem- 
ber term, 1863, but forthe same reason no sale was made till March, 
1865; Held, that under the 3d section of that act the original levy 
remained in force, and the sale then made was valid. That section 
tpplies to any execution issued from a court of record in one county 
to the sheriff of another, under which real property might be sold, 
whether the levy was made under such execution or under some 
other writ, which is supplemented or succeeded. 


See Evipenct, & 
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VENDOR’S LIEN. 


EXCHANGE OF REALTY: AGREEMENT TO REMOVE INCUMBRANCE. 
Where a married woman owned a lot as her own separate estate, 
and agreed to exchange the same for mill property, making an 
> that she would, at the time of exchanging deeds as part 
of the consideration for the mill tract, remove an incumbrance of 
$1000 on the town property; but on exchanging deeds she failed 
to remove the incumbrance ; it was held that equity would charge 
the mill tract with the incumbrance, and compel a sale of such tract 
for the payment of such incumbrance, regarding it asa vendor’s 
lien. Pratt v. Eaton, 157. 


Warver. This result would not be affected by reason of the fact 
that, subsequent to the exchange of deeds, the owner of the mill 
tract accepted a bond, signed by one of the grantees in the deed 
for the mill tract and by the husband of the owner of the town lot, 
and this for two reasons: First—Because the evidence showed 
that the bond was not accepted, nor intended as a waiver of the 
vendor’s lien ; Second—Because the bond could not be regarded as 
an rey security of a third person, since the husband was 
already bound by his statutory covenants contained in the words 
- —_ So and sell,” and the bond given could do no 
more. . 


HUsBAND: WIFE’S PROPERTY: STATUTORY COVENANTS. It was held 
that notwithstanding the fact that the husband was not the owne: 
of the town lot when he joined with his wife in conveying, still in 
the contemplation of the statute he was a “grantor,” and as much 
io therefore by his statutory covenants asif owner of the 
land. 


VENDOR'S LIEN, WAIVER OF. That were this not so, the result ar- 
rived at in the opinion would still be the same; for, granting that 
the acceptance of the bond of the husband was prima facie evi- 
dence of a waiver of the lien, such acceptance was not conclusive, 
and the evidence was clear that no such intention was enter- 
tained. Id. 


VENUE. 


CHANGE OF VENUE: DELAY IN TRANSMISSION OF PAPERS: PRACTICE, 
CRIMINAL. Failure of the clerk of the circuit court to transmit with- 
out delay to the proper court a copy of the record and proceedings 
in acriminal case removed by change of venue on the application 
of the defendant, does not constitute negligence on the part of *he 
prosecution. The State v. Cox, 29. 


CHANGE OF VENUE. An application cr a change of venue, on the 
ground that the judge and the people ot a county were prejudiced 
ugainst defendant; Held, defective, because it failed to state that 
on this account, defendant could not have a fair trial; because not 
accompanied by the affidavit of two credible witnesses of the 
county, sustaining the allegations in the petition, as to the preju- 
dice of the people of the county as required by Sec. 41, Vol. 2, 
Wag. Stat., 1100; and also, because it did not state that the judge 
f the court was prejudiced. State v. Lawther, 454. 


Seg Practice, Criminat, 1 





768 INDEX 


VERDICT © 


1, Musconpucr or sury. It is such misconduct as will invalidate 
a verdict in a criminal case, if the jury arrive at it through an 
agreement that each juror shall designate the term for which he 
thinks the defendant should be imprisoned, that the aggregate of 
these figures shall be divided by twelve and this quotient shall be 
the verdict. State v, Branstetter, 149. ° 


Ste PLEApING, 2, 
PRACTICE IN SuPREME Court, 1, 2, 10, 13, 


RosBEry,. 


VESTED RIGHT. 


See ATTACHMENT, 6, 


WAIVER, 
See Contract, 4, 
Practice, Crvit, 3. 
Venpor’s Lien, 2, 4, 


WiITNEss, 7. 


WANT OF PROSECUTION, 


See Pracrice, Criminal, 1. 


WARRANT, 


Sez County WARRANT. 
Po.ice Power. 


Strate Boarp Or EQuALIZATION. 


WARRANTY, 


WARRANTY OF QUANITY: PAYMENT OF PURCHASE MONEY AFTER DIS- 
COVERY OF DEFECTS, EFFECT OF, AS BAR TO ACTION ON WARRANTY. 
Payment of part of the purchase money after discovery of defects 
in a machine sold with warranty, is no bar to an action on the war- 
ranty, where, before the payment, the purchaser offered to return 
the machine, but was induced to retain it for further trial by the 
promise of the seller either to remedy the defect or, failing in that, 
to rebate a part of the price, and the payment was made while the 
seller was endeavoring to provide the remedy. Courtney et al. v. 
Boswell et al., 196. 


MEASURE OF DAMAGES. In anaction for breach of warranty that 4 
machine is fit for use, the measure of damages is the differenco 
between the price paid and its real worth, with interest at six per 
cent. 
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PARTITION SALE: PURCHASE BY PART OWNER: NO WARRANTY OF TITLE. 
The rule that a sale in partition under a decree of court carries no 
warranty of title, applies as well when one of the part owners is the 
purchaser as when a stranger is the purchaser. The maxim, caveat 
emptor, applies in either case; and the purchaser takes the land 
subject to all existing incumbrances. Stephens v. Ells, 456. 


Sue DamaGeEs, 2. 


WILL. 


Reyocation. A testator, intending to revoke a will, caused it to be 
burned. He had already prepared and signed a second will makin 

materially different dispositions of the property. At the time o 

burning the second will was not attested, and the testator under- 
stood that until attested, it would not be complete. It was subse- 
quently attested, and after the death of the testator was offered for 
probate, but was rejected by the probate court. In an action to 
establish the first will: Held that the burning operated a complete 
revocation, and this result was not changed by the fact that the 
second will never took effect. Bankz et al. v. Banks et al., 432. 


POWER GIVEN BY WILL: EXECUTION OF. A conveyance in fee with 
covenants of seizin and warranty will be held, at least in favor of a 
purchaser for value, to be a good execution of a power to convey in 
fee given by a will to a tenant for life, though the conveyance cons 
tains no reference either direct or indirect to the will or the 
power. Campbell et al. v. Johnson, 439. 


DEvisE: Famity. A devise to “H.S, and family” isa devise to H, 
S.and his wife and children. Hall v. Stephens, 670. 


DEvISE: FAMILY: EVIDENCE. When a devise is to “H. S. and 
family,” evidence will be received to ascertain who constitute the 
family. Id. 


HusBAND AND WIFE: ESTATE IN LAND. Both at common law and 
under the statute (Gen. Stat. 1865, p. 443 212) husband and wife, 
to whom a devise is made, take as joint tenants and not as tenants 
in common; and when a devise is made to husband and wife and 
other persons, the husband and wife together represent a single 
unit or integer of legal identity, and together take a share equal to 
the share of each of the others. Jd. 


Sree DEEps, 6. 


Propate Court, 1. 


WITNESS. 


Juror. A member of the jury is not a competent witness to prove 


misconduct on the past of the jury in arriving at their verdict. 


The State v. Branstetter, 149. 


HusBaAND AND wire. A husband is not a competent witness ina 
suit to which his wife is a party, unless he has a substantial inter- 
est in the controversy, or acted as her agent in the transaction 
which is the foundation of the suit. Haerle v. Kreihn, 202. 





770 


CasE ADJuDGED. Ina suit by a married woman and her husband 
to redeem land from a mortgage, it sepeered that, the hnsband 
having bought the land and being unable to finish paying for it, de- 
fendant had completed the payments for him, and had received a 
conveyance from him and his vendor, to be held as security for the 
money advanced, and had gone into possession of the premises; 
that subsequently the husband’s interest in the land, having been 
sold under execution, had been acquired by his wife, and that the 
land was worth much more than the amount remaining due to de- 
fendant on account of his advances; Held, that the husband, though 
joined with his wife as a party plaintiff, in obedience to the stat- 
ute, had no substantial interest in the controversy, and is not a 
competent witness. Id. 


Wravess. When one of the parties to a contract is dead, the other 
is no more competent as a witness to prove acts of part performance 
i contract than to prove the contract itself. Sitton v. Shipp 
et al., 297. 


TESTIMONY OF DECEASED WITNESS: CRIMINAL PRACTICE. When it is 
shown that a person who testified on a former trial of a criminal 
case, has since died, his testimony then given may be proved and 
received in evidence. A witness called to prove what the testimony 
was, need not give the exact words of the deceased witness, but 
may give the substance of what he said. The State v. Able, 357. 


: CASEADJUDGUD. It appearing on a second trial of a capital 
case that a witness who testified at the first trial, had since died, a 
bill of exceptions ed to at that time both by the State’s attor- 
ney and the counsel for the defendant, and signed by the judge 
who tried the case, was allowed to be read in evidence as the testi- 


mony of the deceased witness, proof having been made that it em- 
bodied the substance of his testimony, though it was not shown to 
be all he said, or in the very language that he used; and for the 
pur of identifying the testimony a witness was allowed to look 
at the bill of exceptions, in order to refresh his memory as to the 
name of the deceased witness. Id. 


CRIMINAL PRACTICE: ABSENT WITNESS. The defendant in a criminal 
case, by reading to the jury an agreed statment of what would be 
the testimony of an absent witness, who has been duly subpcened 
on his behalf, waives his right to have the witness personally pres- 
ent. The Slate v. O’ Connor, 374. 


Sere Evipence, 15. 


WRIT OF ERROR. 


A Wrir or error does not lie on behalf of the State in any crimi- 
nal case (construing Wag. Stat. 1114 2 13, 14, 1, 2; and ovorruling 
State v. Newkirk, 49 Mo. 472 and State v. Peck, 51 Mo.111.) The State 
v. Copeland, 497; The State v. Cutter, 503; The State v. Hamilton, 667. 


See Practice iN Supreme Covrt, 12. 








